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BOBE],

Bo HaliaTa gp)KaBa KakKo M BO OCTAHATUTE ApP)KaBM Kou ce 6asvpaart Bp3 Hayesnata Ha
BNafieerbe Ha NpaBoTo M nogenba Ha BAacTa, CyACTBOTO € [1aBHMOT HOCUTEN Ha
3aWTUTHATa QYHKUMja BO OCTBApPYBareTO Ha MHAMBMAYyANHUTEe cnoboam M npaBa Ha
YOBEKOT W rpafaHMHOT. Taa cBoja OGyHKUMjA M HAANEKHOCT CYACTBOTO MOXe Aa ja
OCTBapM CaMO JOKOJIKy Ce 3aCHOBa M Ce paKoBOAW Of, Hayenata Ha YCTaBHOCT U
3aKOHWUTOCT, HEroBa HEe3aBUCHOCT M HEMPUCTPACHOCT M TOA KaKO O, UHCTUTYLMOHANEeH
Taka 1 o dyHKUMOHaneH acnekt. lMocTojaT pasfvYHM NPaBHU MHCTPYMEHTU KOu ce
npeasvaeHn BO JerMcnatMeata M KOM CTOjaT Ha pacnosiararbe 3a OCTBapyBatbe U
3aWTMTa Ha OYHOAMEHTaNHUTE NpaBa KOM MpeTcTaByBaaT HeumsbexkHa OCHOBA Ha
OEeMOKpaTMjata M AeMOKpaTCKMoT Hanpenok. CoseTtoT Ha EBponma Bo npenopakaTta
REC(2004)6, ykaxkyBa Ha noTpebaTta gpKaBuTe Aa ro yrBpaaTt NOCTOEHETO Ha epUKaCHM
NpPaBHU NEKOBU BO cMTe 061acTM o4 NPaBHUOT cucTem. MPaBoTO Ha edeKTUBEH NpaBeH
NeK e 3aWTuTeHo co yneH 13 oa EBponckaTa KOHBeHLUMja 3a 4oBeKoBM npasa (EKYM),
cnopepn, Koj ,[..Jcekoj 4uu npasea u cno06o00u onpedeneHu 8o KoHseHuujama ce
rnospedeHU Ke uma edpekmuseH nek nped domawHUMe opaaHu, 6e3 oz2ned Ha moa wmo
nospedama 6usa cmopeHa 00 AUYa Kou spwesne caywbeHa donxcHocm.” Mputoa og,
npakcata Ha ECYM npousnerysa pgeka noTpebHO € npaBHMTE NeKoBM fa buaar
edeKkTMBHM N ePUKACHM BO MpPaKCa, a HE CamMO TEOPETCKM U uay3opHu. CeBKynHaTta
oueHKa 33 e(deKTMBHOCTa Ha MpaBHUTE JIEKOBU € [AOMONHUTEeNHa BPeaHOCT 3a
NPeTNnPUCTaNHMOT NPOLEC HA AprKaBaTa KoH EY, nmajkmn npeasug, aeka Mosenbarta Ha EY
3a OCHOBHMWTe MpaBa Koja Aobu npaBHO 06BP3yBaYKO AejCTBO CO CTanyBaHeTo BO CM/A
Ha JlncaboHckmot porosop Bo 2009 roauHa, BN [eKa CeKoe AuLe Ha Koe my ce
nospeAeHn npasata M cnoboaute 3arapaHTMpaHM CO NpPaBoTo Ha EY mMma npasBo Ha
edeKkTnBEH NpaBeH fiek npen HagnexeH TpubyHan. OBa ywTe noBeke 3aToa LWTO €
noTpebHo Aa ce ocurypa Aeka LOMaLlHUTE NpaBHU NeKOBU ce edMKACHM BO MPAKTUKATA
M AeKa UCTUTE Ke pesyaTMpaaT co MEePUTOPHU OOJIYKM U CO COOABETEH HALOMECTOK 3a
CeKoja yTBpAeHa NoBpeaa BO COrNacHOCT co npenopakata REC(2004)6 Ha CoBeToT Ha
Espona.

MNpegmeT Ha oBaa AHanu3a ce AOMALLHUTE NPaBHU NEKOBM LUTO Ce Ha pacnonararwe Ha
cyauuTe Npu NocTankuTe Ha M360p, paspellyBaktbe U MU3PEKyBatbe Ha AUCUMNANHCKM
MepKK. MaejaTa 3a M3paboTKa Ha egHa BakBa aHa/nM3a Mpouvssese of 3akaydoumTte U
npenopakute Ha ,AHaau3ama 3a He3asucHocma Ha cydcmeomo 60 Penybauka
MakedoHuja —nepuenyuja, nomewxkomuu u rnpeoussuyu” nspaborteHa oa NHCTUTYTOT 3a
YOBEKOBW NpaBa (BO NOHATaMOLIHUOT TEKCT l/IHCTMTyTOT)1 80 2013 roanHa, BO pamKute
Ha WCTOMMEHWMOT MPOEKT KOj MMmalle 33 uen Aa npuioHece KOH 3ronemyBarbeTo Ha
HEe3aBMCHOCTa Ha CYACTBOTO CO LWTO H6U ce 3ajakHana M HENPUCTPACHOCTa NPWU CYACKOTO
oanydysame. EaHa ofg npenopakute Bo aHanusata og 2013 roamHa 6ewe pa ce

! WHCTUTYTOT 3a yoBekoBu npasa (MYM) e 3apyskeHne Ha rpafaHm YMja WTO MUCHja € MPOMOBUpPakbe, 3aLUTMTa U
yHanpeayBakbe Ha YOBEKOBUTE MpaBa U cnoboam nNpeky KOHTUHyMpaHa epdyKauuja Ha npodecuroHanHata
jaBHOCT 1 aHanNM3a Ha cocTojbuTe, OpraHM3nparbe Ha CTPYYHM AUCKYCUM BO PaMKWTe Ha nNpasHaTta npodecuja u
OMCKYCMM 3@ ONWTaTa jaBHOCT, CO LN 3ajakHyBakbe Ha KanauuTeTuTe U MexaHU3mMUTe 3a NPoMOBMpatbe,
rapaHTUpare 1 3alWT1Ta Ha YoBekoBuTe cnoboam u npasa.



pasriena MOXKHOCTA 33 BOBeAyBatbe Ha epuKaceH NpaBeH JIEK 33 OLLeHA Ha 3aBMCHOCTA
M NPUCTPAcHOCTA Npu M3bOpPOT Ha CyauMM M NPOTMB OANYKaTa Ha BpxoBHMOT cyg no
anba Ha opnyka Ha CyACKMOT COBET 33 paspellyBarbe Ha Cyauja UM 33 M3peveHa
AMCUMNAMHCKA MepKa. lpenopakaTa bewe pageHa of, NpuWYMHA WTO BO TEKOT HA
MPOEKTHUTE aKTUBHOCTM M CNpoBefeHaTa aHKeTa Oewe yTBpAeHO fAeKka wu3bopor,
YyHanpeayBareTo W paspellyBareTo Ha cyauuTe of CyacKMOT COBET € MoA BAWjaHue u
NPUTUCOK Ha APYrM Tena AW UHCTUTYUMM UM NOeAMHLM KOW He ce Aen of CyAckaTa
npodecwuja.

Llenta Ha oBaa AHanusa e fa ce pasriega MOXHOCTA O BOBeAyBarbe Ha eduKaceH
npaBeH fieK BO MOCTankute npu M3bopoT Ha Cyauu U NPOTUB OAJlyKaTa Ha BpxoBHMOT
cyn, no xanba Ha oanyka Ha CyAacKMOT COBeT 3a paspellyBatbe Ha cyauja uau 3a
nspeyeHa ANCLUMNIMHCKA MepKa, a MCTaTa e COCTaBeHA O TPU INaBHU KOMMNOHEHTU:

|. AHanms3a Ha AOMallHAaTa NpaBHA PaMKa BO OAHOC Ha MOCTOeHEe HA NPABHU JIEKOBU BO
NOCTankKuTe 3a M360p, pa3pewyBakbe U ANCUUNNIMHCKA OArOBOPHOCT Ha CyaunTe;

Il. KomnapaTMBHa aHanM3a BO OAHOC Ha MOCTOEHETO Ha edeKTMBEH NpaBeH ek 3a
UMeHYBatbe, paspellyBarbe WM U3PEeKyBatbe Ha OUCLMIIMHCKA MepKa Ha cyauute
BO Peny6uka XpBatcka, Penybavka CnoseHuja n Penybanka Cpbuja; u

Ill. MefyHapoaHU CTaHZapAM BO OAHOC Ha M3bop, paspellyBakbe WU U3peKyBarbe Ha
OUCUMMNMHCKM MEPKM Ha cyanm co nocebeH ocBpT Ha npakcaTta Ha ECYIN.

TeKcTOT Ha AHanu3aTa COAPXWM W MPEMopaku WM 3aKAy4ouM KOW [aBaaT KOHKPETHU
npeanosn 3a M3MeHa Ha COOABETHATa perynatMBa BO HacoKa Ha CO3jaBakbe Ha
ebMKacHM MpaBHW JIEKOBM 33 CyAWMTE BO MOCTaMNKuTE Ha M360p, paspellysarbe Wau
U3peKyBatbe Ha AUCLUMNINHCKA MEPKMU.






. AHAJIN3A HA AOMALWIHATA NPABHA PAMKA BO OJHOC HA
NOCTOEHKE HA TNPABHU JIEKOBU BO MOCTANKUTE 3A U3BOP,
PA3SPELLYBAHE U ANCLUUNTUHCKA OA4rOBOPHOCT HA CYAUUTE

MocTankuTte 3a M360p 1 pa3pellyBakbe Ha CyannTe, Kako 1 AUCUUNIMHCKATa NOCTaNnkKa 3a
yTBpAyBakbe€ Ha HUBHA OAroBOPHOCT € ypeaeHo BO cieaHnBe JOMallHU NMPaBHU aKTU:

= YcTaB Ha PMZ;

= 33KOH 3a cy,u,oamea;

= 3aKOH 3a CyaCKMOT COBET Ha PM4;

= [lenoBHUK 3a paboTa Ha CyZICKMOT COBET Ha PMS;

= [IpaBUAHMK 32 NOCTaNKaTa U HAYMHOT 3a YTBPAYyBate HECTPYYHO U HECOBECHO
BpLUEHE HA CyAMCKaTa cbyHKu,Mja6; "

= [IpaBUAHMK 32 MOCTanKaTa Ha AUCLMMNIMHCKA OA4TOBOPHOCT Ha Cy,CI,VIMTe7.

Cnopepg, AmaHgmaHot XXIX og YcraBoT, ycBoeH Bo aekemspu 2005 roamHa, Cyackuor
COBEeT MNOKpaj Apyrute HagJ/KHOCTM MMa HAg/IeXXHOCT Aa rm usbupa u paspeluysa
cyauute U cyauuTe MNOPOTHUUM, yTBPAYBA MNPECTaHOK Ha cyauckata ¢yHKuUMja, r1
1M3bupa u paspellysa npercepartesiuTe Ha CyA0BUTE, ja cnean U oueHyBa paboTaTta Ha
cyauuTte, oaJlydyBa 3a AUCLMUIJIMHCKATa OAr0BOPHOCT Ha cyauute, UTH. Cnopep, cTas 2
Of, LMTUPAHMOT amaHAMaH o4, YCTaBoT, Npu M360pOoT Ha CyauuTe, CyaAunTe NOPOTHULM U
npertcegaTennTe Ha CyAoBUTE Ke ce BOAM CMETKA 3a COOABETHAaTa M MNpaBWMYHa
3aCTaneHoCT Ha rpafaHMTe Kou NpunaraaT Ha cuTe 3aedHULN.

CyOCKMOT coBEeT MpeTcTaByBa CaMOCTOEH WM He3aBMCEH OpraH Ha CyAcTBOTO KOj ja
obe3beayBa M ja rapaHTMpa CaMOCTOjHOCTa M HE3aBMCHOCTAa Ha cyAackaTa BnacT. CoBeToT
e coCTaBeH o BKynHO 15 4jeHa cO mMaHAaT Of WecT rogavHM Co MpaBo Ha MOBTOPEH
n3bop, BKAydyBajku rv: MNpetceaatenoT Ha BpXxoBHMOT cya U MUHMCTEPOT 3a NpaBAa Kou
ce YneHoBM No ¢yHKUMja, Npu WTo MUHUCTEPOT 3a NpaBaa yyecTsyBa BO paboTtaTa Ha
CoBeToT 6€3 NpaBo Ha r1ac ; OCym yneHa Ha CoOBeTOT r'M M3bupaat cyauute og, cBouUTe
pesioBu 0 KOM TPojua ce NpMNagHULLM Ha 3aeHULNUTE KOU HE CE MHO3WMHCTBO, NPW WTO
Ke ce BOAM CMeTKa 3a COOZBETHaTa M MpaBMYHA 3acTaneHOCT Ha rpafaHuTe KoM
npvnaraaT Ha cuTe 3aegHWUM; Tpojua yneHoBu Ha CoseToT M3bupa CobpaHMeTo co
MHO3MHCTBO I1aCOBW 04, BKYNHUOT 6Pp0j NpaTeHnUM, NPy WTO MOpa A3 MMa MHO3UHCTBO

? CnykBeH BeCHMK Ha PM 6p.52/1991.

3 Cny»kbeH BecHUK Ha PM 6p.58/2006; 62/2006; 35/2008 n 150/2010. Ognyku Ha YcTaseH cyg Y.6p.256/2007
oA, 16 anpun 2008 rog., objaseHa Bo Cny>kbeH BecHWMK Ha PM 6p.61/2008; ¥Y.6p.74/2008 og 10 centemspu
2008 rog,., objaseHa Bo CnyskbeH BecHWK Ha PM 6p.118/2008; Y.6p.124/2008 oa 14 janyapw 2009 roga,.,
objaBeHa Bo Cny:b6eH BecHWK Ha PM 6p.16/2009 u ¥Y.6p.12/2011 og 29 despyapu 2012 rog., objaseHa BO
Cnysk6eH BecHMK Ha PM 6p.39/2012.

* Cnysk6eH BecHMK Ha PM 6p. 60/2006, 69/2006, 150/2010 v 100/2011.

5Cny)KGeH BECHWK Ha PM 6p.15/2007 v 142/2009.

®Cnysk6eH BecHWK Ha PM 6p. 15/2007, 142/2009 u 127/2010.

’Cnysk6eH BecHMK Ha PM 6p.15/2007, 142/2009 1 127/2010.

¥co HajHOBMTE M3MeHM Ha 3akoHoT 3a CyackuoT coBeT Ha PM, Kowu ctanuja Ha cuna Bo asryct, 2011 ropa.
(Cny»k6eH BecHMK Ha PM 6p.100/2011) MuHucTepoT 3a npasaa y4ecTBysa Bo paborata Ha CosetoT 6e3 npaso
Ha rnac.



rNacoBu of BKYNHMOT 6poj mpaTeHuuM Kou npunafaat Ha 3aegHWLUTE KOU He ce
MHO3MHCTBO (BageHTepoBO MHO3MHCTBO) M ABajua YneHoBM Ha COBETOT 04 KOW efleH e
NPUMNagHUK Ha 3ae4HMUMTE KOM He ce MHO3MHCTBO npegnara [lpeTceaatenot Ha
Ap»KaBaTa, a u3bopor ro splwmn CobpaHueTo.

BakBMOT cocTaB Ha CyACKMOT COBET He e Lie/IOCHO BO COrNacHOCT CO MefyHapoaHWTe
CTAaHAAPAM KOW W LUTMUTAT HE3aBMCHOCTA M HEMpUCTPacHOCTa Ha CYACTBOTO M KoM
npenopayvysBaaT NPeTCTaBHMLM Ha 3aKOHOAABHATa M U3BPLUHATA BNACT Aa He ce Y1IeHOBM
Ha cyackuTe coBeTU. Bo 0Baa HAaCOKa ce M HajaBeHMTe Npeasior M3MEeHU Ha YCTaBoT Kou
MMaar 3a e 4a ro 3rosemart 6pojot Ha YneHosuTe Bo CyACKMOT COBET M ia MM UCKyYaT
MuHucTepoT 3a npasga v [lpeTcegatenotT Ha BPXOBHMOT CyA Kako Y/eHOBM MO

dyHKUMja.

Mucnere Ha WMHCTUTYTOT e AeKa OCyM CyAMM KaKo LITO e cerawHaTa cocoTtojba BO
CyACKMOT COBET, HacnpoTU Cedym Y/IeHOBM KOM LITO He ce CyAuu, He npeTcTaByBa
3Ha4yajHO MHO3MHCTBO, a lpeTceaaTenoT Ha BpxOBHMOT cyA MaKo e cyamja He moxe Aa
ce CMeTa 33 YJleH KOj e Ha e[HaKBO HMBO CO cyauuTe 4yneHosn Ha CoseToT. Toa
npousnerysa og, ounrneaHnoT $akT wro MNpeTcepatenot Ha BpXOBHMOT cyf e YyneH no
cnyxbeHa [OMKHOCT U LUITO HEroBOTO HeDOPMANHO B/IMjaHWE MOXKE fa usnese Hagsop
of, ynoraTa Ha npoceyeH yneH Ha CoseTtoT. MNoKpaj Toa lMNpeTceaatenotr Ha BpxoBHUOT
cya no gedpuHuUMja He ce BK/IOMyBa BO KaTeropujaTta Ha gpyruTe cyamm buaejkm e unex
no cny»6eHa JoMKHOCT.

WcTo Taka, MHCTUMTYTOT cmeTa Aeka MUHMUCTEPOT 3a NpaBaa, Y1eH Ha M3BpLIHAaTa B/1acT,
He Tpeba Ja MMa y/iora BO MPOLECOT Ha M36op M yHanpeaysBakbe Ha cyauu. OBOj
aprymeHT BaXku Aypu U BO CUTyalnja KOra Y1eHOBMTE MO CAyXbeHa A0/MKHOCT HemaaT
npaBo Aa rnacaat. CamoTo NpucycTBO Ha MUHUCTEPOT 3a NPaBAa, KOj € KNy4YeH YNeH Ha
M3BpLLUHaTa BAacT, Bo paboTata Ha CyACKMOT COBET e A0BOJIHO M o /INLWYBa 0/, TEXKMHA
CEKOj apryMeHT 3aCHOBaH Ha HEroBOTO pOPMaIHO OTCYCTBO Ha NPaBo Ha rnac.’

YwTe noseke, MNpetceaatenoT Ha BpxoBHUOT cyA, o ornea, AeKa yyecTByBa Bo pabortaTa
Ha CyZCKMOT COBET foAEeKa Ce HOCU OA/YKa 33 AMCUMMIMHCKA MepKa UK paspellyBatbe
Ha cyawvja, M UMa yaora Bo yTBpAyBarbeTo Ha COBETOT MO »Kanbu npu BpxoBHMOT cya BO
[AenoT Kora rM MMeHyBa TpojuaTta cyauu og BpxoseH cya, o6jeKTMBHO ce AoBeayBa BO
npaware HeroBata HE3aBMCHOCT M HENpPUCTPacHOCT BO OBOj AOMEH, 3aToa LUTO
MpeTcegaTtenoT Ha BPXOBHMOT CyA, yYecTByBa M BO ABaTa CTENEHWU HA OA/ly4YyBakbe.

Hacnpotn oBa, BO nocTankaTa 3a MMeHyBakbe Ha cyauuTe o4 BpxoBHMOT cyh npu
yTBPAYBaETO Ha CoCTaBoT Ha CoBETOT 3a 0A/ly4yBatbe Mo XKanbu npu BpXoBHMOT cya,

° Kako HaZloNO/NHYBakbe Ha CTABOT HAa MHCTUTYTOT M MUCKYCTBOTO O, MMHATOTO HW rOBOpM 3a cneaHOBO: Bo
CNy4ajoT Ha paspelyBatbe Ha cyaunjata CHexkaHa lepoBcka lNonuyeBcka, Bo Bpeme Kora MuHWUCTEpOT 3a
npasga ydyectsysawe Bo pabotata Ha CoseToT co npaso Ha rnac (go 2011 roauHa) u Kora CyAacKMOT coseT
bewe HekomnneTeH (coctaBeH og camo 10 uneHa), rnacot Ha MuUHUCTepOT 3a npasaa belwe oa/yvyBayKkM 3a
[OHecyBarbe Ha OfnyKaTa 33 Hej3MHOTO paspellyBarbe 0of cyauckata ¢yHKumja. Bo momeHTOB BO Tek e
nocrankata npeg ECYM koj Tpeba pa oanyyun panu CyAcKMOT COBET MOXE A3 Ce CMeTa 33 He3aBWCeH M
HenpucTpaceH MMajkuM ro npeasua NpPeTxogHo HaBeAeHOTo. 3a cnydajoT CHexkaHa leposcka [lMonuyeBcka
npotus MIPM 1 5 apyrv anamkaHTi — Anankaumja 6p.48783/07 sugm nogony crp. 37-38.



Herosata OnwiTa cegHMUA KaKo rapaHT 3a HE3aBMCHOCT M HEMPUCTPacHOCT Hema
HWKaKBa y/l0ra Ha OBa MoJie 3aToa LUTO CaMO MM MMEHYBa BeKe NpeaNosKeHUTe BPXOBHM
cyamu og, cTpaHa Ha NpetcegartenoT Ha BpxoBHWOT ¢y, HO He rn u3bupa osue cyamu. Co
Toa ynorata Ha OnwrTaTa ceaHMUa e He3HauyuTesIHa BO OAHOC Ha obesbendyBarbe Ha
[ABOCTEeNneHoCTa, He3aBUCHOCTa M HeMPMCTPAcHOCTa BO OBaa nocTanka.

Mpenopaka 1

[a ce 3ronemu 6pojot Ha cyauuTe Bo CyACKMOT COBET 3apaamn norosema npodecroHanHa
ecHadCcKa Npe3eHTUPaHOCT Npu U36oPOT, paspeLlyBaHeTo U ANCLUNANHCKA OATOBOPHOCT
Ha cyauuTte 1 aa ce nberHart cMTyaLumn BO KO ,UCTaKHAT MPaBHUK” CO LUTOTYKY MO/IOXKEH
npaBocyfeH McnuT 6u oa/lydyBan 3a Kapuepata Ha CyAuja KOj Mma JaneKy norosiemo
MCKYCTBO O, UCTAaKHATUOT NPaBHUK KOj y4ecTByBa BO JOHECYBaETO HA OAJlyKaTa NpoTuB
cyaujata;

3a 1360pOT Ha HagBopelHUTe YneHoBM Ha CyACKMOT COBET Aa ce 3emaT BO MpeAaBup,
npodecopy Ha npaBHUTE GaKyATeTU M UCTAaKHATU aABOKATU CO Len Aa Ce OBO3MOXKM
KBa/fMTeTeH Kadap BO penosute Ha COBETOT, Kako O, TEOPETCKOTO NO3HaBakbe U UCKYCTBO
Ha Mo/aeTo Ha NpaBHAaTa HayKa, Taka 1 oA npakcaTa;

YneHoBuTe Ha CyACKMOT COBET 04, PeAoT Ha CyauuTe Aa ce cocTaHyBaaT U Aa paboTaTt BO
cecuu Ha ofpefieH BPEeMeHCKM nepuog (Ha npumep, efHalw BO ABe Heaesnu), a BO
MefyBpeme fa rv 3agpat cBoute cyaucku dyHKLMKU. Bo Toj cnyyaj cyauute 4neHoBM Ha
CoBeToT Ke MmaaT HamaneH obem Ha paboTHa aHraXKMpPaHOCT BO CYA0T BO KOj ce U3bpaHu.
YneHosuTe Ha CyACKMOT COBET KO He ce oA, pefoT Ha CyauuTe Aa MOXaT Aa NPoAo/KaT
[a ja u3BpLIyBaaT cBOjaTa AoToralHa npodecunja, buaejkm Bo CNpOTUBHO MHOTY TELLKO Ke
ce obesbesyBaat KBaUTETHN Kagpu Bo CyackMoT coBeT. Ha 0BOj HauMH dyHKUMjaTa YneH
Ha CyACKMOT coBeT Ke ce AenpodecmoHanunsmpa.

HesaBucHOCTa M HenpucTpacHocTa Ha CyACKMOT COBET yLUTe NMOBeKe MOXe 4a Ce AoBese
BO Npallakbe A0KOJIKY ce MMma npeasua n GakToT AeKa BO fomaluHaTta npaBHa pamka
He MOCTOM NpaBeH JieK 3a He3af0BOJIHUTE KAaHAMAATU BO MoOCTankarta 3a u3bop Ha
uyneHosn Ha CyAcKMOT COBET of penoT Ha cyauute. HacnpoTu BakBaTa cuTyaumja BO
AOMAWHMOT cuctem, BO Penybnvka XpBaTcKa € MNPOMMWAHO fAeKa MpoTuB
HEeMnpaBWAHMOCTM BO MOCTanKaTa 3a KaHAuAMparbe U M3bop Ha uneHosu Ha CyackuoT
COBeT 0f, peAoT Ha CcyauuTe CeKoj KaHAMAAT MOXe Ja nogHece npurosop Ao
Komucujata (Povjerenstvo), a ako U Hej3aMHaTa o4/1yKa € HeraTMBHa 3a KaH4MAaToT, BO
TOj cnyyaj Toj MMa nNpaBo Aa nogHece anba no CoBeToT Ha BpxoBHMOT cys Ha
Penybnuka XpBaTCKa.10 OTTyKa MHCTUTYTOT cmeTa AeKa Tpeba:

10
Buau nogetanHo 3a PenybavKka XpBaTcKa Ha cTp. 22-24 og oBaa aHanu3a.




Mpenopaka 2

3a40/KUTENHO [a Ce BOBeAe MOMHOCT 33 MOAHEecyBatbe Ha MPUroBOpM Of CTPaHa Ha
HensbpaHWUTe KaHAMAATH 3a YneHoBM Ha CyACKMOT COBET (KaKo LWTOo e npumepoT co CnoseHuja
M XpBaTcKa), a co uen Aa 6uaat M3bpaHW HajKBA/NMTETHUTE Y/EHOBM KOWM MOAOLHA Ke
op/lydyBaaT Mefy ApPYyroto M BO MNOCTankuTe 3a M360p, AUCUMMAMHCKA OArOBOPHOCT W
paspellyBaktbe Ha CyaAuWUTE BO CUTE CYACKM MHCTaHUM. Ha 0BOj HauMH Ke ce MHKopnopupa
NPUHLMMNOT Ha ABOCTENEHOCT 3arapaHT1paH co YCTasoT.

Bo oBaa Hacoka Tpeba 4a ce WMCKOPUCTM MOXKHOCTa MpeaBuaeHa BO 3aKOHOT 3a
ynpaBHUTE CMOPOBM M CO AOMOJHYBakbe Ha oapenbute Bo 3aKOHOT 3a CyAoBUTE U
3aKOHOT 3a CYACKMOT COBET, 4a CE OBO3MOXM epUKACHOCT BO MOCTamNKuUTE BO yNpaBHUTE
CYAOBM COMNAcHO HMBHATa, CO 3aKOH YTBPAEHA, HAAMNEKHOCT Koja MoAEeTaNHO e
pa3paboTeHa BO MOHAaTaMOLUHMOT TEKCT Ha aHanu3arta.

1.U360p Ha cyduu u npemcedamenu HaA cyoosu

Co uen ga ce NpuUKaXKaT NPaBHUTE JIEKOBM KOMU LITO U VIMaaT/HeMaaT Ha pacnonarake
HE3a40BO/THUTE KaHOUNAATU NPU VI360|30T Ha Cygun, HakKpaTko Ke ce npeseHThpa ocepT
Ha NOCTankKaTa 3a M360p Ha Ccyauun n npetcegaten Ha MakeOHCKUTe Cya0BMU.

YcraBHaTa onpegenba 3a TpaeH MaHAaT Ha CyAWMMTE e NpeTodeHa M BO 3aKOHOT 3a
cyposute.”" Mpeps ce' cyauute ce u3bupaar 6e3 orpaHuuyBarbe Ha TPaeHeTo Ha
MaHAATOT >, a CyAcKaTa GYHKLM]a ja BPLIAT BO CyAO0T BO KOj Ce M3BPaHM U He MOXKAT 43
6uaaT NPEMECTyBaHU CPOTUBHO HA HWBHATa BOJja. 3aKOHOT MPeABUAYBa UCKAYHOK
Kora cygujata Ha anenauMoHeH WM OCHOBEH CyA MOKe Aa buae BpemeHo ynaTeH aa
CyAn BO APYr Cyh, o4, UCT CTeneH WaM BO MOHM3OK Cya, WKW BO APYr cneuunjanusmpaH
0A44es, HO HajAoro 3a Bpeme o4, e4Ha roguHa.

3aKOHOT 3a CyAoBMTE MpeaBMAYBa AeKa CyauuTe M npeTtcepatenute Ha CyLoBUTE U
n3bupa u paspewysa CyaCKMOT COBET No4 YCNOBM M BO NOCTaNKa yTBPAEHMW CO 3aKOH M
MCTO TaKa nponuiyBa AeKa M360poT, O4HOCHO pPa3speLlyBabeTO Ha CyauuTe M Ha
npeTtcegatennTe Ha cyaosute, CyackMoT coBeT ro objasyea Bo Cay»Kb6eH BECHMK BO POK
op, 15 peHa o4 AeHOT Ha M3BpLIEHMOT U3bop, OA4HOCHO pa3pelyBarbe. OTTyKa, BUAHO e
[eKa 3aKoHOT 3a cyZoBMTe ynaTyBa Ha 3aKoHOT 3a CyZICKMOT COBET CO KOj € peryiupaHa
nocrankaTa 3a u3bop Ha cyaunuTe 1 nNpeTceaaTesiuTe Ha CyL0BUTE.

BpojoT Ha cyauuTe BO CeKoj cyh ce onpeaesnysa CO ofnyka Ha CyAcKMOT coBeT no
npetxoaHo npubaseHo mucnerwe og OnwTaTa ceaHMua Ha BpPXOBHMOT cya M o4,
cegHuMuUaTa Ha cygum Ha cooaseTHWoT cyd. OTkako CyACKMOT COBET CO oA/iyKa Ke ro
yTepan 6pojoT Ha cnobogHM CyAMCKM MecTa BO OCHOBHWTE CyAoOBW, ja AOCTaByBa
oanykata go AkagemwujaTta 3a Cyauu M jaBHM 0BBMHUTENM, NOTOA AOHECYBa OA4J/yKa 3a

" Ynen 38 cras 1 o4, 3aKoHOT 3a cyaosu: (1) Cyauckata dyHKumja ja Bpwat cyamu. Cyamjata ce usbupa 6es
OrpaHuyyBabe Ha Tpaerbe Ha MaHAaToT.

2Ynen 38, cras 1 oZ, 3aKoH 3a cyaosute, CnyxbeH BecHWK Ha PM 6p. 60/2006, 69/2006, 150/2010 1 100/2011

3 Unen 39, cras 9 og 3aKoH 3a cynosuTe, CrybeH BecHMK Ha PM 6p. 60/2006, 69/2006, 150/2010 v 100/2011



ornac 3a u3bop Ha cyamja Koj ce objaByBa Bo Cny:kb6eH BECHUMK M 3a cyauja Ke buae
n3bpaH eaeH og, KaHAMAATUTe WTO ja 3aBplwmnne AkagemujaTa. Kora ce 6upa cyauja Ha
NMOBUCOK CyZl, OTKAKO Ke buae ucnpasHeTo cyanckotTo mecto, COBETOT AOHECYBa OfJ/1yKa
3a objaByBare Ha orsiac 3a M3bop Ha cyaunja Npu WTO 3a cyanja Ke buae nsbpaH eaeH
04, KaHAMAATMTE KOj MOKpaj OonwTuTe M MUCNoAHyBa M nocebHWUTe ycnoBM 3a
COO/BETHOTO UCMPA3HETO MECTO NPEABMAEHN BO 3aKOHOT 3a cyaosute™.

OnwTnTe ycnosu wWwTo Tpeba Aa rv UCNoJIHYBaA IMLETO KOoe MoXe Aa buae usbpaHo 3a
. 15 16
cyamja ce npeasuaeHu Bo 4YneH 457 on 3aKOHOT 3a CyAoBMTe, a BO YneH 46 ce

.17
npeasuaeHn n nocebHu ycnosu 3a nsbop Ha cyauja.

' Byuay unen 45, 45a v 46 o, 3aKoH 3a cyoeuTe, CrysKBeH BecHMK Ha PM 6p. 60/2006, 69/2006, 150/2010 v 100/2011
> YneH 45 o, 3aKOHOT 3a CyA0BM KaKO OMLITK YCN0BYM 3a U360p Ha CyAuja M NpeABMayBa:4a € ApKaBjaHUH Ha
Penybnanka MaKegoHuWja,aKTMBHO Aa ro BAajee MaKedOoHCKUOT ja3uK, Aa e pabotocnocobeH u ga uma onwTa
3paBCTBEHA CMOCOBHOCT, 3a WITO Ce BPLIAT 34PAaBCTBEHWU Nperneau, AUNIOMMPaH NPAaBHUK CO 3aBPLUEHO
YeTUPUroaMWHO BUCOKO 0bpa3oBaHMe Ha NpaBHWU CTyAMWM CO MPOCEK O HajMasKy OCyM WAM AUNAOMMUPaAH
npaBHWK co cTekHaT 300 Kkpeautn cnopen EBponckuoT Kpegut-TpaHcdep cuctem (EKTC), co npocek o
Hajmasiky OCym BO CeKOj o4, ABaTa LMKAYCca HAa YHUBEP3UTETCKUTE CTYAUU, UAN HOCTPUbULMPAHA AUNIOMA Of,
npaseH $aKynTeT BO CTPAHCTBO 3a cTekHaTv 300 KpeauT, akTUBHO Aa NO3HABA efeH o4 obuumjanHuTe jasuum
Ha EBponckaTta yHuWja, 04, KOM 33a[0/KUTENHO aHIIMCKMOT jasuK, LWTO ce AOKaXyBa CO eAeH of cnefHuse
mefyHapoAHO NPU3HaTU cepTUdUKaTH:

1) TOE®EN (TOEFEL) - Hajmanky 74 604a 32 €N1E€KTPOHCKO Monarakbe NpPeKy Kommjytep, He nocrap o4, Ase

rofMHU 0f, AeHOT Ha U34aBakeTo Ha cepTUdUKATOT;

2) UENTC (IELTS) - Hajmanky 6 6oaa, He nocTtap oA ABe rOAWHUM Of, AEHOT Ha WM34aBarbeTo Ha

ceptTnduKaToT;

3) TOJIEC (TOLES) - HajmanKy Bucoko Huso (higher level);

4) UNEK (ILEC) - nonoxkeH co ycnex Hajmanky b 2 (6 2) n

5) Kembpui ceptuduKar - Hajmanky MNpe ceptudukar 3a aHramckun GLE - b 2 (First Certificate of English

FCE-B2)
npakTMyHa paboTa co KOMNjyTepu WU Aa YKMBA yrnen, [a noceaysBa MHTErpuTeT 3a BplUere Ha cyaucKaTa
dYHKUMja M Ja nocefyBa COLMjasiHM CNOCOOHOCTM 3a BplIere Ha CyAucKata ¢yHKuUMja, 3a WTo ce
cnpoBeayBaaT TECTOBU 32 MHTErPUTET U NCUXONOLKN TECTOBM.
' YneHoT 46 og, 3aKOHOT 3a CyA0BM, Kako NoceBHM yCA0BM 3a U3GO Ha Cyauja rM NpeaBuayBa 3a cyauja Ha
OCHOBEH CyZ, MOXe fda buae usbpaHo nvue Koe ja 3aBpLINAO noyeTHaTa obyKka Bo AKafdemujaTta 3a cyauu u
jaBHM 0BBUMHWTENN,3a CyAMja HA anenauMoHeH cya MoxKe aa buae n3bpaHo nuue Koe Mma paboTHO UCKYCTBO
04, HajManKy YeTUpu roAMHU HEMpeKUHaT CYOUCKM CTaXk KaKo Cyamja BO OCHOBEH CyA A0 MOMEHTOT Ha
npujasyBareTo 3a M3bop, Koe BO nocnefHaTta roguHa opf, ctpaHa Ha CyackuoT coseT Ha Peny6svka
Makef0HMja e OLEHETO CO HajBUCOKA NO3UTUBHA OLLEHA M BO OAHOC HAa APYruTe NpUjaBEHN LA UMa J06UeHO
Hajronem 6poj 6040BM, COrNACcCHO CO 3aKOH, UAW cyAuja BO YNPABHMOT cyA, Uan BULLMOT ynpaBeH cya, Koj BO
nocnegHata roguHa og, ctpaHa Ha CyAckuoT coBeT Ha Penybnavka MakegoHuja e OLEHeT cO HajBMCOKa
NO3WUTUBHA OLLEHa M BO OAHOC Ha APYruTe NpUjaBeHn Nnua uma AobueHo Hajronem 6poj 60408BM, COrNAacHO CO
3aKOH M 33 cyAMja Ha BpxoBHWOT cya Ha Penybavka MakegoHuja, moxe ga 6uae n3bpaHo avue Koe mma
paboTHO MCKYCTBO OZ, HajMasKy LECT roAMHU HeNpPeKMHAT CYQUCKM CTaxK KaKo cyauja BO anenauuoHeH cya Ao
MOMEHTOT Ha NMpPWjaByBareTo 33 M36Op M Koe BO NOC/iefHaTa rogvHa of CTpaHa Ha CyAcKMOT COBET Ha
Penybanka MakegoHuja € OLLEHETO CO HajBMCOKa NO3UTMBHA OLEHA M BO OAHOC Ha ApYrute npujaBeHun avua
Mma fobueHo Hajronem 6poj 6040BM, COrNACHO CO 3aKOH UK Cyamja BO YNPaBHUOT cyAa Unun Buwmot ynpaseH
cyA, KOj BO mocnefHaTa roguHa of, ctpaHa Ha CyackuoT coseT Ha Penybnvka MakegoHwja e oueHeT co
HajBMCOKa MO3WTMBHA OLLEHa M BO OAHOC Ha ApYyruTe NpujaBeHn anua uma gobueHo Hajronem 6poj 6o408u,
COrnacHo co 3akoH. Kako nocebHu ycnoBu 3a u3bop Ha cyauja Bo YNpaBHWOT cya M BO BUWIKMOT ynpaseH cya,
3aKOHOT BO CTaB 2 0Z, OBOj Y/eH MM NpeABnAayBa: 3a cyauja Ha YNpaBHUOT cyd moxe Aa buae nsbpaHo avue
Koe Mma paboTHO MCKYCTBO OZ HAjMasIKy YETUPY FOAMHU HENPEKMHAT CYAMCKM CTaXK KaKo CyAuja BO OCHOBEH
cyA, 4O MOMEHTOT Ha NpujaByBakbeTO 33 M360p M Koe BO nNocneaHaTa roguHa o ctpaHa Ha CyAcKMOT CoBeT Ha



MocTankaTa 3a u3bop Ha cyauja npen CoBeToT e ypeaeHa co [enoBHUKOT 3a paboTa Ha
Cyackmot coset™®. CornacHo uneH 22 Of, HaBeAeHWoT [leNoBHUK, 3a u3bop Ha cyamja u
npetceaaten Ha cya, CoBeToT pacnpasa 1 04J/y4yBa Ha CeAHMLA Ha KOja NpucycTByBaar
HajManKy ABe TPETUHM oA, YaeHoBuTe Ha COBETOT M MOCTanKaTa ce BpLK Bo ABe dpasu:

= npea ¢asza— npeasaratbe KaHAUMAATU U U3rOTBYBakbE NPEANOr-11cTa u
= BTOpa pasa — n3bop Ha cygum.

MpeanarakbeTo KaHAMAATM Ce BPLUM Ha HAUYMH LUTO CeKoj YyneH Ha COBETOT BO CEKOj Kpyr
Ha rnacakbe MoXKe Aa NpeasioXu no eaeH KaHamMaat. YneHosuTe Ha CoBeTOT Kou ceaat
04, AecHaTa cTpaHa Ha MpeTceaatenoT Ha CoBeTOT Npea/araat NpPBM, a NOToa Y1eHOBUTE
KOu cepaT of nesaTta cTpaHa. Mo 3aBpluyBakbe Ha MPBUOT KPYyr caeau BTOP Kpyr, Mo
obpaTteH pegocnen, cé A0 3aBpLIyBarbe Ha MNpeasiosunTe of YieHoBuTe Ha CyacKuoT
coBeT. EaHaw npegno)KeH KaHAMZAAT He MOXKe Mo BTOp naT gda ce npeagnara.
MpennoXKeHMoT KaHAWAAT 33 Aa BNe3e BO Npeajior-nucrata notpebHo e aa pobue
NoAApPLUKA O HajMasKy NeT YieHa, a rnacakbeTo 3a CeKOj KaHAMAaT e NoeguHeYHo.

Mo 3aBpwyBarbeTo Ha NpBaTa ¢asa 3anoyHyBa BTopaTa ¢dasa, Co NoeAMHEYHO rnacake
3a CeKoj KaHAMAAT oA, npeasior-nucTata 1 3a M3bpaHu ce cMeTaaT OHME KaHAWMAATU Kou
[obwne HajMHOry r1acoBK, HO He NOMAJIKY O ABe TPETUHU 04, BKYNMHUOT 6poj uneHoBu
Ha CoBeTOT. AKO ce cnyun noBeke KaHAUAATU aa ro aobujat notpebHMoT 6poj rnacosu
Ke ce cmeTa 3a u3bpaH OHOj KaHAMAAT KOj A06wuAn Hajronem 6poj rnacosu. [JOKONKY
ABajua UM noseke KaHAMAATM J06WMjaT UCT BPOj rNacoBu, rnacakeTo ce NoBTOpyBa cé
AofleKa efleH o, HUB He fo6ue norosiem 6poj rnacosu, HO He MOMasIKy Of, ABe TPETUHU
04, BKYMHWOT 6poj YneHoBu Ha CoseToT.'® BakBUOT HauMH Ha Npeanararbe KaHAMAaTH 3a
cyamm He e obpo pelueHre buaejkn octaBa ronema MOXKHOCT 33 AUCKPUMMHALMja Ha
cUTe ApYru KaHAMAATU KOW He ce NpeasioXKeHn of, HUTY efieH YieH Ha CosetoT. Co uen
OBMEe KaHAMAATM Aa Bfe3aT BO BTOPMOT KPYr Ha rnacakbe, yectonatu Tve nobupaar,
0AHOCHO ,dakaaT BpCKM“ Kaj uneHoBuTe Ha CoBeTOT 33 ga 6mAaaT NpenoXKeHu op,

Penybnavka MaKegoHuja e oLeHeTo CO HajBUCOKa NO3MTMBHA OLEHA M BO OAHOC Ha ApYruTe NpujaBeHu auua
uma fobueHo Hajronem 6poj 6040BU, COrNACHO CO 3aKOH UM AnLEe KOe MMa NeT FOAUHM CTaXK Ha NpaBHU
paboTu BO Ap)KaBEH OpraH Co MOTBPAEHM pe3ynTatTh Bo paboTaTta UM Koe BO NociegHata roguHa e oueHeTo
CO HajBMCOKa NO3WTMBHA OLLEHA, COTACHO CO 3aKOH M 33 cyAuja Ha BuwwoT ynpaseH cyg moxe ga buge
n3bpaHo MLe Koe nma paboTHO UCKYCTBO OZ, HajMasIKy TP FOAMHU HENPEKMHAT CYAUCKMU CTaX KaKo cyaunja Bo
YNpaBHUOT Cy4 4O MOMEHTOT Ha MpujaByBakbeTo 3a M360p M Koe BO NociegHaTa rogvHa of CTpaHa Ha
CyAckuoT coBeT Ha Penybanka MakegoHuja e oLeHeTo Co HajBUCOKa NO3UTMBHA OLLeHa U BO OAHOC Ha ApyruTe
npujaBeHn anua nma AobueHo Hajronem 6poj 6040BK, COrNACHO CO 3aKOH UM MLE KOe MMa LWeCT roAnHU
CTaX Ha npasBHKW paboTn BO Ap)KaBeEH OpraH co NOTBPAEHWM pe3ynTaTv Bo paboTtaTta MAM Koe BO mocneaHata
rofi¥Ha e OLEeHEeTO CO HajBUCOKA NO3UTMBHA OLEHA, COTIaCHO CO 3aKOH.

Y Hema noce6Ho 06pas3norKeHne, HUTY onpasayBakbe, 30LWTO € HaMasieH 6PojoT Ha NOTPEBHU FOANHM CTaX 3a
1360p Ha CyauM BO MOBMCOKMTE CYZAOBM KOra MMasno A0BOJieH Bpoj CTPYYHU KaHAMAATM KOU M UCMONHYBane
onwTnTe U nocebHUTe ycnosu. MefyToa, BO CyACKUTE KPYroBM NOCTOM MUC/IEHE AEKA OBa € HanpaBeHo Co uen
[a ce 0BO3MOXM 3a cyauun aa buaat n3bpaHu WTo noBeke KaHANAATU KOWU MM HEMane UCMOHETO nocebHuTe
YC/I0BM 3a CyAuja BO onpeaeneH cya, Kako 1 AeKa CeTo OBa Ce npasu Mo NPeTXoAeH A0roBOp M CO MOUTUYKA U
napTucKa cyrecTuja.

1 Cny»k6eH BecHMK Ha PM 6p. 15/2007 1 142/2009

1 Buam og uneH 15 no unex 28 og [enosHUKoT Ha CyackuoT coseT, CnyskbeH BecHUK Ha PM 6p. 15/2007 n



HajmanKy NeT YieHa, WTO BO KPaeH C/ayyaj He e A06bpo HUTY 3a Y/NeHOBUTE, HUTY 3a
KaHaupaTuTe 3a cyamu.

Bo cuTyaumja Kora ce TBpOM AeKa oa AKagemujaTa 3a cyauu W jaBHU OBBUHUTENM
M3NeryBaaT KaApu CO MNO3HABatbe CTPAHCKM jasuuM, edyumpaHu 3a paboTa co
KOMMNjyTepu, CO MO3HaBarbe Ha EBPOMNCKOTO 3aKOHOAABCTBO, CO MO3HaBarbe Ha
EBponckaTa KOHBEHLMja 33 YOBEKOBM NpaBa WM Ha NpakTMKaTa Ha EBponckuoT cyg 3a
yoBeKkosM npasa, COBETOT, HAMECTO HMB Aa UM Aade NPegHOCT, 3a Cyaun npeanara u
n3bupa KaHAMAATM KOM He ja 3aBpLuMie OCHOBHaTa obyKa BO AKagemwujaTa, 6e3 ornep,
WTO ce yWwTe MMa KaHAMAATM KO ja 3aBplunsie Taa obyKa M Toa o4, NpBa, BTopa M TpeTa
reHepaumja. Mogony Bo TabenaTa e NpuKaxkaH 6pojoT Ha KaHAMAATU U3bpaHK of, pesoT
Ha KaHauaatuTe of AKaZemujaTta 33 cyauu U 06BMHUTENU BO OLHOC Ha BKYMHUOT 6poj
M36paHm CyAnM 3a O4peAeHa roauHa:™

2013 29 12

2012 56 39

2011 63 22 7
2010 70 43 12
2009 43 21 14
Tabena 1

Bo npakcaTa ce ciydyBa 3a Cyaun BO NOBUCOKUTE CYA0BU Aa ce u3bepaT KaHAMAATU KoU
HEMaaT HUTY eeH AeH CYAMCKM CTaX, a Ke o41y4yBaaT Nno »Kanbu Ha npecyan AOHECEHU
oA, noHuckuTte cygosu. OBOj npucTan ocobeHo Aojae A0 m3pa3 Bo agekemspu 2012
rogMHa Kora belwe ob6jaBeH ornac 3a u3bop Ha cyamm Kou 6Hea m3bpaHu cnopep
Kputepuymute Kom noctoeja go 01.01.2013 FO,EI,MH321, a cé co uen ga ce usbepar WTO
noronem 6poj Ha cyauun LWITO He MOpPa A3 MM MUCNOJIHYBAAT MOC/OKEHUTE KPUTEPUYMMU
KOW ce NpMmeHyBaaT o4 no4yeToKoT Ha 2013 roauHa.

3a n3bop Ha cyauja, CoBeTOT pacnpaBa M 04/1y4yBa Ha CeAHULA Ha Koja NpucycTByBaaT
Hajmasiky ABe TPeTUHM o4 YneHoBuTe Ha COBETOT CO MPaBO HaA r/1ac, NPU LWTO 33 cyauja e
M36paH KaHAWAATOT KOj A06WUA ABe TPETMHMU [1acoBM O, BKYNHMOT 6POj Ha YNeHOBM Ha
CoBETOT CO NPaBo Ha rnac’.

Kora CoseToT M3bupa cyguja 1 npetceaatesn Ha OCHOBEH CyA M anenaumoHeH cya Koj ce
Haofa Ha Mojgpayje Ha eaMHMLA Ha IoOKanHa camoynpasa Kage wrto 20% of rpafaHuTe
360pyBaat cNyK6eH jasuK pasanyeH o MaKeLOHCKUOT, 04/1y4yBa CO UCTO MHO3MHCTBO

2 MogaTtoumute Bo Tabena 1 ce u3BaseHu og MoauwHUTE U3BewTan 3a pabota Ha CyackuoT coseT. Bugete
http://www.ssrm.mk/FormulariDokumenti.aspx
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YneH 45 ctaBosu 2, 3 1 4, 3aKOH 3a U3MEHU U AONO/HYBakbe Ha 3aKOHOT 3a cyaosuTe, Cny:K6eH BECHUK Ha
PM 6p. 150/2010
2 Ynen 42, 3aKkoH 3a CyackuoT coseT Ha PM, CnyskbeH BecHMK Ha PM 6p. 60/2006, 69/2006, 150/2010 n
100/2011




npv WTO MOpPa A3 MMA MHO3MHCTBO F/1aCOBM OZ, NPUCYTHUTE YJIEHOBM KoM Npunaraat Ha
3ae4HULMTE KOM He ce MHO3MHCTBO BO AprKasaTa. McTo MHO3MHCTBO ce Hapa u Kora
CoseToT n3bupa npetcepaten U cyguja Ha BpxoBHWMOT cyh, npu WTO mMopa Aa MMma
MHO3MHCTBO 1aCOBW 04, NPUCYTHWUTE YN1EHOBWU KOWM NpMNaraaT Ha 3aegHULUTE KOU He ce
MHO3MHCTBO BO 3eMjaTa.23

CnnyHa e 1 nocTtankata 3a usbop Ha npetcegaten Ha cya, npu wrto CoseToT M3bupa
npetcegaTten Ha cyg o4 NpujaBeHMTe KaHAMAATM CyaMM Ha ornac 3a usbop Ha
npeTtcegaTen Ha CcyZ, CO ABOTPETUHCKO MHO3WMHCTBO F1aCOBU 04, BKYNHUOT 6p0oj YN1eHOBM
Ha CoBeToT co npaBo Ha rnac. CoBeToT 3a npeTcegaten Ke m3bepe AuUe Koe U
MNCMONHYBA YCNIOBUTE 1 KPUTEPUYMUTE YTBPAEHM CO 3aKOHOT 3a cysosuTe.”

Op, aHanu3aTta Ha oapenbuTe of HaBeAeHWUTE MO3UTUBHO MPaBHM MPOMMUCK jaCHO MOXe
[a ce BUAM AeKa BO Ap)KaBaTa He MoCToM NpaBeH ek Koj b1 MM 6un Ha pacrnonararbe Ha
KaHauaaTMTe Kou He ce u3bpaHM 3a cyauMu BO MocTankata 3a mM36op wWTO e BO
CNPOTUBHOCT CO MefyHapoaHuTe cTaHaapav. Co npepsioXKeHaTa MHMUMjaTMBA 3a
M3MeHM BO YCTaBOT ce Npegsiara BoBeAyBatbe HAANEKHOCT Ha YCTAaBHMOT cya, Aa
op/1ydyBa Mo Kanba Ha oanykute Ha CyacKMOT CoBET 3a M360p Ha cyanu, paspellyBatbe
WAV Apyra U3pedeHa AUCLMMIMHCKA CaHKLMja Ha CyAuja MM Ha npeTceaaTten Ha cya.”

Cenak, mucnere Ha WHCTUTYTOT e pJeka e noTpebHO Mano poypeaysBarbe BO
NnocToeyKaTa 3aKOHCKa pamKa 3a ga ce obesbeam nNpaBeH NeK Ha KaHANAATUTE KOW He ce
n3bpaHu 3a cyamn. Taka, BO 3aKOHOT 3a yrnpaBHUTE CNOPOBU BO YseH 2 cTaB 1 jacHo e
npeaBuAEHO AeKa BO yNpaBeH Cnop ce og/ydyBa nomery ApyroTo M 33 3aKOHUTOCTA Ha
noeguMHeYHUTe aKkTM 3a M3bopu, MMeHyBatba M paspellyBatba Ha HOCUTENW Ha jaBHM
bYHKLMM, HO CamO aKo TOa e onpeaeneHo co 3aKoH.26 Bo KoHOTauMja Ha nocTanKkaTa 3a
ns3bop Ha cyanm osaa oapenba Tpeba Aa ce TONKyBa 3aefHO co oapenbaTa og uneH 55
0/, 3aKOHOT 3a ynpaBHUTE CNOPOBM Criopes, Koja 3a bapareTo 3a 3awTuTa Ha cnoboaute
M npaBaTa 3arapaHTMpaHuW co YCTaBoOT, ako TakBa cnobofa v nNpaBo e NoBpeaeHo Co
KOHeYeH NnoeHAMHeYeH akKT, a He e obe3beneHa apyra cyacka 3aWwTuTa, oany4vyBsa cyaoT
HaAJ/1eXKeH 3a YNpaBHUTE CNOPOBM, BO COFTACHCHOCT CO 3aKOHOT 3a YNpaBHUTE CMOPOBU.

Mmajku rv npeasua noctoeykmTe ogpenbmn Bo 4OMALIHUTE NO3UTUBHO NPaBHKU NPONUCH,
MHCTUTYTOT cmeTa feKa

ZYnen 43, 3aKoH 3a CyacknoT coseT Ha PM, CnyxbeH BecHMK Ha PM 6p. 60/2006, 69/2006, 150/2010 u
100/2011

*"Ynen 44, 3aKoH 3a CyACKVOT coBeT Ha PM, Cny»6eH BecHUK Ha PM 6p. 60/2006, 69/2006, 150/2010 1 100/2011

* Mpeanor 3a NpucTanysare Ha M3MeHa KOH YCTaBOT Ha PM cO HacoKM 3a M3MeHyBare U [J0No/HyBatbe Ha
YcrtasoT Ha PM, Ckonje, jynn 2014 roanHa.

% 3aKOH 3a ynpasHUTe cnoposu, Cayx6eH BecHWK Ha PM 6p. 62/2006 1 150/2010
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Mpenopaka 3

@I‘IpMMEHnMBO pelleHue 3a aa ce obesbenm NpaBeH IEK HA HE3aL,0BOHWUTE KaHAWAATH Komb
nocrankara 3a u3bop He 6une n3bpaHu 3a cyauu e aa ce Aodage ywTe egHa oapenbdba Bo 3aKOHOT
3a CyZACKMOT COBET BO KOja Ke ce npeaBuau AeKa He3aL0BOIHUTE KaHAMAATM Ke MMaaT npaso 4a
nogHecat Tyk6a 3a moBefyBarbe ynpaBeH Crnop npes YNpaBHWOT cya. Bo BakeaTa mocTamnka
TYKUTENUTE BU MMane M NpaBo Ha Kanba A0 BUWMOT ynpaBeH cyf BO Cayyaj Ha Aobusarbe Ha
HeraTMBHa OAJ1yKa, @ Ha TOj HauyMH 61 ro MCKOPMCTUIE CBOETO YCTAaBHO 3arapaHTMpPaHO Npaso Ha
anba.

Mmajku rv npeasua, NpeTcTojHUTE YCTaBHU U3MEHM, COMIACHO MPea/IoKEHUTE HaLPT-aMaHAMaHu,
He3al0BO/IHUTE KaHAMAATU MO AOHECYBaHeTO Ha OA4J/lyKaTa Ha BUWMOT ynpaBeH cya Ke moxaT

\I‘I\OCTal'lKaTa [a ja NpoAo/KaT npes YCTaBHUOT CyA, CO NOAHeCcyBatbe Ha YCTaBHa TyxKba. /

2. Paspewyearse Ha cyouu u npemcedamenu Ha cyooeu u
u3peKysare Ha OUCYUNAUHCKU MepKU

CyaujaTa ce paspellyBa o cyanckata oyHKumja:

— Mopaav CTopeHa NoTewkKa AUCLMIJIMHCKA NOBPeAa NPOMULLAHA CO 3aKOH LUTO ro
NPaBu HeJOCTOEH 32 BPLUEHE Ha CyancKaTa GyHKLUM]a; 1

— Nopaau HeCTPYYHO M HECOBECHO BpLLEHE Ha cyancKaTa GpyHKLMja, YTBPAEHO CO
33KOH.

2.1. Pa3spewyBare Ha cyauu v npetcepaTtenn Ha CyAo0BM MOpPaAU CTOpeHa
noTewkKa AUCLMIVIMHCKA NOBpeAa NMPOMULLIAHA CO 3aKOH LUTO ro npasu
HeJOCTOEH 3a BplUeHe Ha cyauckata (yHKUMja M MU3peKyBare Ha
ANCLUUNINHCKU MEPKU

CyACKMOT coBeT noBeAyBa NOCTanKa 3a AMCLMMJIMHCKA OArOBOPHOCT NPOTUB cyauja
nopaaM CTOpeHa AUCUMMNAMHCKA MoBpesa 3a Koja ce noBeAyBa MocTanka 3a
AWCUMNAMHCKA 04TOBOPHOCT Ha cyauja. 3a CTOpeHaTa AUCUMMNIMHCKA NoBpea MOXKe Aa
ce u3peye efHa Of CAeAHUBE AUCUMNINHCKM MEPKU: MUCMEHA OMOMEHaA, jaBeH YKop 1
HamanyBarbe Ha naaTtata Bo BUCUHA of 15% no 30% op meceyHaTa naaTa Ha cyanja BO
Tpaewe o eAeH Ao wecT MECELI,M.27 Mopaan cTopeHa noTelwkKa AUCLUNIMHCKA NoBpeaa,
CyACKMOT COBET BO MOCTanka 3a yTBpAyBake AMCLUMNIMHCKA OATOBOPHOCT Ha cyauja,
MOXKe UCTUOT Aa ro pa3peu.w|.28

7 Bugm uneH 77, 3aKOH 3a CyLOBMTE (KOM AMCLMMAMHCKM MOBPEAM Ce CAaHKLMOHWPAAT CO HaBegeHuTe
ANCUMNANHCKK MepKu), Cryk6eH BecHMK Ha PM 6p. 60/2006, 69/2006, 150/2010 1 100/2011.

%8 Buau uneH 76, 3aKoH 3a cygoBuTe (LTO ce NoApasbupa Noj NoTewwKa AMCLMIIMHCKA NOBPeaa 3a Koja ce
paspewysa cyauja), Cnyk6eH BecHMK Ha PM 6p. 60/2006, 69/2006, 150/2010 1 100/2011.




OvcumnanHcKaTta nocranka, 6e3 pasnnka ganun ke pesyatTnpa co U3peKyBakbe Ha HeKoja
AVCUMNAMHCKA MepKa MAM Nak Ke ce yTBpAM Aeka ce paboTu 3a cTopeHa noTewka
AVCUMNAMHCKA NBopeaa Koja Ke pesynTupa Co paspellyBakbe Ha cyamjaTta, BO ABaTa
cnyyan ce nosegyea no bHapartbe Ha uneH Ha CoBeTOT, npeTcegaTtenoT Ha CyaorT,
npeTceaaTenoT Ha MOBUCOKMOT cya uam OnwTaTta cegHULA Ha BPXOBHMOT cyf, BO POK 04,
LecT Mmeceuy o4 AeHOT Ha OCO3HABake 3a CTOpeHaTa NoBpesa, HO He MOAO0ATO OF, TPU
roAVHMW Of, AEHOT Ha CTOPYBakETO.

Bbaparbeto uneHoT Ha CoBeToT ro gocrasysa go CoseToT npu wTto CoBeTOT 04ny4yBa
Aann 6apakbeto e LeNoCHO, HaBPeMEeHO M [03BOJIEHO W AOKO/AKY ro YyTBPAM TOa,
CoBeToT o4 cBoWTe peaoBu ¢opmupa AWMCLUMNAMHCKA KOMMUCMjA BO COCTaB of
npertcegaTen u 4etupu yneHa. Komucujata ro goctasysa 6aparbeTo U A0KasuTe ANYHO
00 cygumjata NpoTuMB Koj e nopHeceHo. CyaujaTa MoXKe MMCMEHO [a OAroBopu Ha
HaBoguMTe BO bapareTo WAM Aa Aaje YCHa M3jaBa Ha 3aMMCHUK BO POK 04 8 AeHa op,
[06MBareTO Ha bapareTo. 3aeHO CO OArOBOPOT Ha bapakeTo cyamjaTa rm AocTaByBa
CUTe 40Ka3W co Kou rm nobuea HasBoauTe Bo bapareTo. McTo TaKa, cyamjata NpoTUB KOj
e nogHeceHo 6apareTo MMa NpPaBo Ha BpaHWTeN CO WTO Ha 0BOj HauMH e obesbeneHa
KOHTPaAMKTOPHOCT BO NOCTaNKaTa WTO e BO COrNAacHOCT CO MefyHapoAHUTE CTaHaapaMm.

Komucujata npubasysBa mogatoum M AOKasW LWITO Ce 04, MHTepec 3a yTBpAyBarbe Ha
cocTojbaTa BO BPCKa CO yTBPAYBAHETO Ha AUCLMIIMHCKATA OArOBOPHOCT Ha cyaujaTa u
BP3 OCHOBa Ha Toa NoJHecyBa M3BeLUTaj CO NMpeasior 3a OCHOBaHOCTa Ha 6apareto Ao
CosetoT. COBETOT Ha cefHMUA pacnpasa no 6aparberto v NPeasioroT Ha KomucujaTa u
o4/1ydyBa 3a NoseAyBakbe Ha NocTanka WK 3a 3anMpakbe Ha NocTankata co MHO3MHCTBO
rNacoBu o4, BKYNHMOT 6poj Ha uneHosBM Ha CoBeTOT CO NpaBo Ha rnac. Kora CosetoT Ke
JoHece oANyKa 3a NoBeAyBakbe Ha AUCUMNAMHCKA nocTanka, CoBETOT MOXKe BpemeHo
Ja ro OTCTpaHW cyAujaTa o4, Bpllere Ha cyauckaTa ¢yHKUMja cornacHo 3aKoHOT 3a
CynoBM.

KomucmjaTta 3aKaxyBa pacnpaBa BO poK on 15 aeHa of AEHOT Ha AOHecyBakbe Ha
oA/nyKaTa 32 nosedyBakbe Ha AMCUMNAMHCKATA noctanka. Komucmjata Bo pok op 15
[EeHa Nno 3aBpllyBakeTO Ha pacnpaBaTa noAHecyBa M3BelTaj 3a KOHCTaTMpaHaTa
coctojba v gasa npeasior o CoBeToT Aa 04/1y4M 3a:

-3anuparbe Ha AUCUMINJIMHCKATa NOCTankKa;

- U3peKyBakbe Ha ANCUMMNIMHCKA MepKa; Uan

- pa3pellyBakbe Ha Cyanja Nnopaam noTewKa AMCUUNAMHCKA noBpeaa.

CoBeToT f0HEeCyBa eHa 0/, HaBegHUTE TPU MOXKHM OANYKWU. TaKa, ako yTBPAW AeKa He e
CTOpeHa AMCUMNIMHCKA NoBpeda Ke AOoHece pelleHWe 3a 3anuparbe Ha nocTankata.
CoBeTOoT cO pelleHMe Ke ro paspewn cygmjata 3a CTopeHa noTewka AWCLMMIMHCKA
nospeza. PeweHneto COBETOT ro AOHECYBA CO ABOTPETUHCKO MHO3MHCTBO F/1aCOBU Of,
BKYMHWOT 6pOj 4IeHOBM CO NPaBO Ha raac.

Oppenbvte CO KoM e peryavpaHa nocTankata 3a paspellyBatbe Ha cyauja nopagu
CTOpeHa MoTeLlKa AUCUMNIMHCKA NOBpeaa Koja ro npaBu HeAOCTOEH 3a BPLUEHETO Ha
cyomckata ¢yHKUMja ce oAHecyBaaT M Ha paspellyBarbeTo Ha npercegatenunte Ha



CyOoBUTE CO TOA WTO OBME oapenbu Nokpaj Bo 3aKoHOT 3a CyAcCKMOT coBeT, ce
npetoyeHn M BO [leNOBHUMKOT 3a paboTa Ha CyacKuMoT coBeT M BO [paBMAHMKOT 3a
nocTankaTa 3a AULMINIMHCKA O4TOBOPHOCT Ha CyauuTe.

2.2.PaspelwiyBartbe Ha CyAMM NOpPagMu HECTPYYHO M HECOBECHO BpLUEHE Ha
cyaucKkaTa pyHKuMja

MocTankata 3a yTBpAyBatbe HECTPYYHO N HECOBECHO BPLUEHE HA CYAMCKATa byHKLMja
ce noeefyBa no bapake Ha uyneH Ha CoBeTOT, NpeTcesaTeNoT Ha CyAoT, NpeTceaatenoT
Ha MNOBMCOKMOT ¢y uau OnwTaTta cefHMLA Ha BpXOBHMOT cys BO POK 04, efHa rofuHa
0/, [eHOT Ha 0CO3HaBakb€e Ha CTopeHaTa nospeaa. MoctankaTta BO CEKOj C/1y4aj He Moxe
Oa ce noBede AOKO/IKY M3MMHAT mnoBeke o4 MeT roAvHWM 04, OAEHOT Ha CTopeHara
noBpeaa, OCBEH aKo e AoHeceHa o4/1yKa Ha EBPOMNCKMOT cyA, 3a YOBEKOBM Npasa Mau e
[AOHeceHa oANyKa Ha BpXOBHMOT cyA, N0 OAHOC Ha NPABOTO Ha CyAere BO pasyMeH PoK
KaKo pesynTaT Ha nocTanyBakbe Ha CygmjaTa 3a Koj e noeefeHa MocTankata 3a
HEeCTPYYHO M HECOBECHO BpLUEHE Ha CyamcKaTa GpyHKLUMja.

MocTankaTa BO MNOHAaTaMOLIHMOT TeK e MOTNONHO WMAEHTMYHA CO MocTankaTa 3a
paspellyBatbe Ha Cyamja Nopagu CTOpeHa MoTewKa AMCUMMIMHCKA noBpeda Koja e
objacHeTa norope Bo TeKkctoT. Oapeabute co KoM e peryivpaHa nocrankaTta 3a
paspellyBatbe Ha Cyauja Nopagy HECTPYYHO M HECOBECHO BpLUEHE Ha CyAucKaTa
byHKUMja BO LENOCT ce OoAHecyBaaT M Ha paspellyBarbeTo Ha npeTcegatennte Ha
cyposwure.

2.3.MpaBeH neKk BO NOCTanKuTe 3a paspellyBarbe Ha CYyAUM U npetceaatenu Ha
CYA,0BU M U3PEKYBakbe Ha AULMUMIMHCKM MEPKM

Cnopes AOMALHUTE MO3UTUBHO MPABHM MPOMMUCKU, NMPOTUB pelueHneTo Ha CyacKuoT
COBET 3a pa3pellyBakbe Cyamja, 04HOCHO M3peYeHa AUCLMNAMHCKA MepKa, cyamjata Mma
npaBo Ha kanba po CoBeToT 3a oanydyyBakbe No Kanbwute Ha CyacKMOT coBeT,
dopmupaH Npu BpxoBHMOT cya, BO pPoK o4 8 AeHa o4 NPUeMoT Ha pelleHneto. CoBeToT
3a 0f/lyyyBarbe No Kanba e cocTaBeH 04 AEBET Y/ieHa Of KoW Tpojua ce CyAuM Ha
BpxOBHMOT cyA, 4YeTBOpULA Ce Cyauu Of anefaumMoHuTe CyAoBM M ABajua Cyanu o,
CYyO0T 04, KOj e cyamjata NPoTUB KOro e noBedeHa nocrankara.

MpeTcenatenot Ha BpxoBHMOT cya He e uyneH Ha COBETOT 3a 04/1yyyBakbe No XKanbute
npoTMB opJ/lykuTe Ha CyACKMOT coBeT, HO MMajkuM npeasus geka osoj CoseT 3a
op/lydyBakbe No Kanbwm ce popmupa ad hoc, a OnwTaTa cegHULA Ha BPXOBHMOT cya, co

** Buam uneH 75,3aK0H 3a Cyfl0BUTE (LUTO Ce MOAPas6upa Nog HECTPYUHO M HECOBECHO BPLIEHE Ha CyAMCKaTa
obyHKumja), Cnykb6eH BecHWK Ha PM 6p. 60/2006, 69/2006, 150/2010 1 100/2011.
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Koja pakoBoau [lpeTtcepatenoT Ha BpXOoBHMOT cyA M umeHyBa Herosute l-IJ'IEHOBM30,
ounrnedHo e geka lpeTtcepatenoT uma BAMjaHWME NPU onpeaesyBakbeTo Ha Tpojuarta
cyoun og BpxoBHuOT cya. Op gpyra cTpaHa nak, MNpetcematenot Ha BpxosBHMOT cyp,
yyectByBa BO paboTtata Ha CyACKMOT COBeT BO MPBOCTENEHOTO OfJ/y4yBakbe BO
nocrankaTa 3a paspellyBarbe Ha cygujaTa.

CoBeToT 3a oanydyyBakbe MO Kanba MOXe ga ro noTepav WAN YKUHE pelleHWeTo 3a
paspellyBatbe Ha cyaujaTa O4HOCHO 3a M3peyeHa AMCUMMNAMHCKA MepKa. OBaa oanyka
Ha CoBeTOT 3a 04/1y4yBakbe MO ¥Kanba e NpaBoCUIHA M ce 0bjaByBa Ha Beb cTpaHaTa Ha
Cy/A,CKMOT COBET BO POK Of [iBa A€Ha 04, AEHOT Ha NPAaBOCUIHOCTA Ha oAJyKaTa. NpoTus
0Baa OfJyKa cropes no3suTUBHUTE oapesbu BO LOMALIHMOT NPaBeH CUCTEM HE MOCTOU
MpaBo Ha KakBo BU0 Hej3MHO NMOHATamMOLWHO nobusarse.

3a BakBaTa npaBHa cocmj6a NOCTON PA3HONIMKOCT BO MPaBHUTE /JIEKOBU rnegaHo o4
KOMNapaTuBeEH aCNeKT BO HEKOJIKY CyACKU CUCTEMU 3a LWUTO NOAETANTHO Ke ce ocBpHeme

noaony Bo oBaa aHa/1n3a.

Mpenopaka 4

/I‘IpenopaKaTa Ha MIHCTWUTYTOT 33 BoeAHauyBatbe Ha edMKACHOCTA Ha MpaBHUTE JIEKOBMU, Kaxo\
WwTo e nocoyeHo Bo [lpernopakata 3, ce pedneKkTMpa M BO AeN0OT Ha npalarbata 3a
AVCUMNAMHCKA OArOBOPHOCT M paspellyBarbe Ha cyauute. MMoTTouHo, notpebHo e aa ce
MCKOPUCTU MOXKHOCTa NpefBuAeHa BO 3aKOHOT 3a yNpaBHUTE CMOPOBM M CO M3MEHa Ha
3aKOHOT 3a Cy0BM M 3aKOHOT 33 CYACKMOT COBET, HAMECTO Aa MOCTOM MpaBo Ha Kanba Ao
CoBeTOT 33 0A/1ydyBakbe Mo Kanbv npu BpxoBHMOT Cyf, Aa ce BOCTAHOBM NpaBo Ha Tyx6a 3a
noseAyBatbe Ha ynpaseH crop npes YNpaBHWOT CyA U COAABETEH NpaBeH NeKk-xanba npes,
BuwwunoT ynpaseH cyn. Ha 0BOj HauuH Ke ce ykuHe COBETOT 3a of/lydyBatbe Mo Kasnbu npu

QDXORHMOT cvn.

MNpenopaka 5

[lOKO/IKYy 3aKOHOAABELOT OA/ly4M 3 He T BKAy4YyBa yNpaBHWTE CY[0BWM BO TPUTE HABEAEHU
MOCTankM M OCTaHe MpW MOCTOJHOTO 3aKOHCKO pelleHue, noTpebHo e ga ce Hanpasat
COOABETHM NPOMEHM BO noctankute npes CyACKUMOT coBeT M BPXOBHMOT cyf CO WITO Ke ce
3ajaKkHe He3aBMCHOCTA U HEMPUCTPACHOCTA U Ke ce 3rosiemn edprKacHOCTa Ha JaeHUOT NpaBeH
NEK.

Co npeafioxeHaTa MHUUMjaTMBA 3a M3MEHM BO YCTaBOT ce npegiara M3mMeHa Ha
nocToe4kaTa MpaBHa CUTyauMja CO BOBeAyBarbe HaANEKHOCT Ha YCTaBHMOT cya, Aa
o4NlydyBa no anba Ha op/iykuTe Ha CyACKMOT COBET 3a paspellyBarbe MAM apyra
M3peyeHa AMCLUMMIMHCKA CaHKUMja Ha Cyamja MM Ha npeTceaaTtes Ha cya.

% Buau unen 39 of 3aKoHOT 3a cyposuTe, CnykbeH BecHuk Ha PM 6p. 60/2006, 69/2006, 150/2010 u
100/2011.




Mpenopaka 6

Bo ogHOC Ha npaBHUTE NeKOBU, IHCTUTYTOT Ce CN0XKYBa CO MHULMjaTUBATA CO KOja Ce HajaBeHu
M3MeHU Ha YCTaBOT HEM3bPaAHMOT He3a[4,0BO/IEH KaHAMAAT BO NocTankaTa 3a u3bop Ha cyamja,
paspeLeHnoT cyamnja UaK cyamjata Ha Koj My e n3peyeHa AUCUMUMIMHCKA MepKa, NMOKpaj oBue
npaBHW IEKOBM [la UMaaT MOXHOCT Aa noAHecaT v YcTaBHa Ty»Kba (anba) go YcrtaBHMOT cya,
HO caMoO BO OZHOC Ha MoBpeaa Ha NPaBoTO Ha ¢ep noctanyBake O CTPaHa Ha OpPraHUTE Kou
nocTtanysasie U oAJlydyBasie BO HaBeAEHUTE TPpY NOCTanKu.

2.4.MNpaBeH nekK npepn, YcTaBHUOT CyA,

MNocebHo oBnacTyBarbe Ha YCTaBHUOT CyZ NPeTCTaByBa OB/1ACTyBaHETO A3AEHO BO Y/ieH
110, anuHeja 3, cnopes Koe CyAo0T MMa HaA/IeXKHOCT 4a MM WTUTKM cnoboamTe n npasaTta
Ha YOBEKOT U rparfaHMHOT LWITO Ce 04HecyBaaT Ha:

— cnobomata Ha yBepyBakeTo, COBECTa, MMC/AATa M jaBHOTO M3pasyBakbe Ha
MucNaTa,

—  MOAUTUYKOTO 34PYKYBaHE U AejCTBYBakbE, U

— 3abpaHaTta Ha AWCKPMMMHaUMja Ha rpafaHMTe MO OCHOB Ha MOA, paca, BepcKa,
HauMOHaNHa, coumjanHa U NOAMTMYKA NPUNA4HOCT.

OBaa ogpenba e Bo Bpcka co 4YneH 50, ctae 1 o4 YcTaBOT BO KOj Ce BenM AeKa ,[...] cekoj
2pa2aHuH Moxce 0a ce NosuKa Ha 3aumuma Ha cao06o0ume u npasama ymepoeHu 80
Ycmasom nped cydosume u nped YcmasHuom cyd Ha PM o nocmarnka 3acHO8AHA 8p3
Havyenama Ha npuopumem u umdocm [...]°. Op uyneH 110, anvHeja 3 MoXKe Aa ce
3abenexun geka YcTaBOT HyAM 3alUTUTa CAMO Ha TPU, O BKYMHO 24 OCHOBHM rpafaHCKu 1
noaAnTMYKKM cnoboam n npea. O OHA KaKo cera e ypeAeHo OBa Mpallakbe MOXKE Aa ce
3aKNyYM AeKa CyauuTe He MOXKAT Aa ce KanaaT npen YCTaBeH CyA OCBEH BO Cyvaj Ha
pa3peluyBatbe NMopajan M3pPas3eHo MUC/EHE HA cyaujaTta. YCTaBOT He ja KOHKpeTusmpa
0Baa HaANEeXHOCT, HATY Nak Nobancky ja aebuHmnpa. HauMHOT Ha Koj YCTaBHUOT cya ja
OCTBapyBa OBaa HEroBa HaAJ/1eXKHOCT e yTBpAeHa co [1eN0BHUKOT Ha YCTaBHMOT cyp,gl.

MocTankaTa 3a 3aWwTuTa Ha cnoboauTe n NpaBaTa of yneH 110, anunHeja 3 og YctaBoT e
ypeaeHa Bo rnasa IV (uneH 51- uneH 57) oa LenosHuKoT. Cnopepg uneH 51, cekoj
rpafaHunH LWITO CMEeTa AeKa Co NoeAuMHeYeH akT UAnN AejcTBO My e NoBpeaeHOo NpaBo Uau
cnobopa ytBpAaeHu co uyneH 110, annHeja 3 og YcTaBoT, moxe aa 6apa 3awTuTa of
YCTaBHMOT cyg, BO POK o4 2 Meceum oA AEeHOT Ha A0CTaBYBAaHETO Ha KOHEeYeH WUam
NnpaBoOCU/IEH MOeAMHEYEH aKT, O4HOCHO 04 AEHOT Ha [03HaBaHeTO 3a Mnpesemarbe
LejCTBO CO Koe e CTOpeHa noBpenaTta, HO He NoAouHa o4 5 rogvMHuW op, OEeHOT Ha
HEeroBoTO Npe3ematoe.

Mo 6aparbeTo 3a 3aWwTuTa Ha cnoboauTe M NpaBaTa YCTaBHUOT CyZ, AOHECYBa OAJyKa co
Koja Ke yTBpAM Aa/nn NMOCTOM HUBHA MOBPeAa U BO 3aBMCHOCT Of TOa Ke ro MOHMULITU
NnoeaMHEYHNOT aKT, Ke ro 3abpaHu [ejcTBOTO CO Koe e CTopeHa nospeaata uau Ke ro

*! CnywbeH BecHnK Ha PM 6p.70/1992
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oabue bGapareTo ™, WTO 3HauYM JeKa ycraBHaTta Kanba, HOPMATUBHO r/eAaHo,
npeTtcraByBa epeKTMBHO CPEACTBO BO pamMmKuTe Ha ondaToT Koj U e AafeH co YCTaBorT.

BaKHO e Ja ce HanomeHe AeKa edeKTuTe o4, ,yCTaBHaTa Kanba“ Bo AprKaBaTa BO TEKOT
Ha Hej3MHOTO 21-rogMILHO WMCKYCTBO Ce MoBeKe 04 CKPOMHM, a CTaTUCTMKaTa e
obecxpabpyBayka 3a HafexXuTe Ha NyfeTo AeKa MoXKaT 4a M LTMTAT CBoMTe npaBa U
cnobopy npes, YCTaBHUOT Cya.

Camo 3a unyctpaumja, BO M3MMHATMBE OCYM TOAMHW BKyNHO 6une nogHecewn 117
b6aparba 3a 3awWTMTa Ha cnoboanTe M NpasBaTa, AaZeHM NO rogMHK nogony Bo Tabenata
2.

[oanHa Ha nogHecyBame BKyneH 6poj Ha baparba NnogHeceHU 40 YCTaBHUOT CyA,
2013 22

2012 25

2011 23

2010 9

2009 15

2008 5

2007 12

2006 6

Tabena 2

YCTaBHMOT cya gocera UMa OOHECeHO camo efHa OAJlyKa €O Koja yTBpaua Aeka e
cTopeHa noepepaa Ha cnoboaute u npasata. CtaHyBa 36o0p 3a Og/ykaTa no npeameToT
Y.6p. 84/2009 co Koja CymoT ytBpAamn Aeka Ha anueTo Llasma PylwaHu og ceno 3ajac my
€ MoBpeAeHO NPaBOTO Ha MOJMTMYKO AejcTByBarbe, CO HenpudaKkarbe Ha HerosaTa
KaHAMAATYpa 3a rpagoHavanHuK Ha OnwTMHA 3ajac Ha IoKaAHMTe M3bopu oApKaHU BO
mapT, 2009 roguHa. Bo cute octaHatm npegmetn CyaoT WMAM CO OAJlyKa M oabun
b6aparbaTa 3a 3aWTMTa Ha cnoboguTe M NpaBaTa, He Haorajku AeKa e cTopeHa nospeaa
WAN OANYYUA CO pelleHue 3a oTdpnatbe Ha BaparbaTa, HajuecTo Nopaau HeHaANEKHOCT,
OTCYCTBO Ha MpPOLECHM NPEeTNoCTaBKM 3a 0fJ/ydyBatbe WM HEeHaBpemMeHOCT (Kako
npumep: Bo 2012r. Cypot pewwnn 27 6aparba 3a 3awTuTa Ha cnoboauTte M npasaTa
(BKNYyuMTENHO M 3a0cTaHaTM baparba 04, NPETXOAHWUTE TOAWMHW) of, Kou 6 oabun He
Haofajkun AeKa e cTopeHa noBpesa Ha KOHKPETHOTO NPaBo, a octaHatTuTe 21 ru otdpaun;
B0 2011 r. CynoT pewwnn 23 npegMeTn, o4 Kou 3 oabun, a octaHaTuTe rm OTdenWl).34

OTTyKa, He e TeWKOo Aa Ce KOHCTaTMpa AeKa YCTaBHO-CYACKaTa 3aWwTuta Ha cnobogmTe u
npaBaTa Ha YOBEKOT M rpafaHuHoT, og yneH 110, anuHeja 3 of YcTaBOT He M Aasa
OYeKyBaHWUTE M NOTPebHUTE Pe3ynTaTH, LWTO BO OCHOBA € Noc/eamnua Ha:

" KpajHO PecTPMKTUBHATA HaA/NEKHOCT Ha YCTaBHMOT cya, AeduHMpaHa BO YneH
110, annHeja 3 og, YcTaBoT;

2 Ynen 56, [lenoBHUK Ha YcTaBeH cya Ha PM, Cny»k6eH BecHMK Ha PM 6p.70/1992

B Cnuposcku Urop, ,YctaBHaTta anba Bo Penybanka MakegoHuja“, MpaBHUK, 34pysKeHWE Ha NPaBHULM HA
PM, 6poj 251, Ckonje, mapT 2013.

3 Cnopeg NoauwHUTe usselwTaum Ha YcTaBHMOT cyg o4 2009 po 2013 roamHa.



" HeJOBOJIHOTO MO3HaBatbe Ha rpafaHuMTe U NoAHecyBaweTo Ha bapara co
KBa/IMTET KOj He e Ha noTpebHOTO HMBO, 3a WTO 360pyBa rosemmot 6poj
oTppneHn bapara;

® HeJOBO/IHA CME/IOCT M KpeaTMBHOCT Ha cyauuTe Ha YCTaBHMOT cyh BO
WHTepnpeTaumMjaTa Ha NPUHLUMNNTE U BPEAHOCTUTE HAa OCHOBHUTE cnobogun u
npasa og yneH 110, annHeja 3 og, YCTaBOT BO CEKOj KOHKPETEH C/YYaj;

" pPeCTPUKTMBHATA MHTepnpeTaumnja Ha HOPMUTE Ha MefyHapOAHOTO NPaBoO M Ha
MefyHapoaHUTe AOroBOpU PaTUGUKYBAHW BO COMMACHOCT €O YCTaBoT, ocobeHo
Ha EBponckaTa KOHBEHLUMja 32 YOBEKOBM MpasBa M Ha oaaykuTe Ha EBponckuot
Cy, 32 YOBEKOBM MpaBa NpU 0A/ly4yBareTO Ha YCTaBHMOT CyA 3a 3alTUTa Ha
cnobogmte 1 NpasaTta oA uneH 110, anunHeja 3 og, ycrasor.”

Bo BpcKka co OBa, CO HOBaTa MHMUMjaTMBa 3a M3MeHa Ha YCTaBOT ce npeaBuayea
BOBeAyBatbe€ Ha WMHCTMTYTOT YyCTaBHa *Kanba, co Len Aa ce 3ajakHe 3aliTMTaTa Ha
YyoBeKoBUTE NpaBa U cnoboamn geduHUpaHm co YctaBot. Co MHMUMjATMBATA Ce Npeanara
BOBEeZlyBatb€ Ha HaL/IeKHOCT Ha YCTaBHMOT cyA Oa OfJjydyBa MO ycCTaBHa Kanba,
u3jaBeHa NPOTMB NOeAUHEUYHM aKTU AU AejCTBU]ja Ha APYKAaBHUTE OpraHu, eauHULMTE Ha
JIOKa/IHaTa camoynpasa Wan HOCUTENUTE Ha jaBHM OBACTyBakba CO KOW ce nospeayBaat
OCHOBHMTE cnoboay M npaBa Ha YOBEKOT WM rpafaHMHOT KOM Ce ogHecyBaaT Ha
OMCKPUMMHALMjaTa, NPaBOTO Ha KMBOT, TOPTypa, MPaBOTO Ha cnobofa Ha YOBEKOT,
npesymnumja Ha HeBMHOCT 1 dep cyaere, cnobogaTa Ha yBepyBakbe, COBECTa, MUC/aTa
M jaBHOTO M3pasyBatbe HAa mMUcnaTa, cnobogaTta Ha roBOPOT, jaBHUOT HacTan, jaBHOTO
nHbopmUuparbe, CNOBOAHOTO OCHOBakE MUHCTUTYUMM 33 jaBHO WHOOPMUpPatbe,
cnobopata Ha BepOMCNOBeCTa, cN10boaaTa Ha 34pYyrKyBakbe, MOYMTYBAHETO M 3alITUTATa
Ha NPWMBATHOCTA, HA IMYHUOT U CEMEJHUOT XMBOT, Ha AOCTOUHCTBOTO M YrAeA0T, Kako U
NpPaBoTO Ha C/I060AHO ABUMKEHE, AOKOJIKY Ce€ UCLPMEHN UM He ce NpeaBuaeHU ApYru
HaUMOHANHW NPaBHM CPeACTBa 33 HMBHA 3aLUTKUTA.

Mmajkn v npeasua gOmallHaTa MO3UTUBHA JIeTMCNATMBA U NPEAJSIONKEHUTE YCTaBHM
M3MEHU MOMKE Aa Ce U3Bee 3aKNY4YOK AeKa USMEHUTE He Ce jaCHU M KOHLM3HU CO MHOTY
Kyco 06pasnokeHue, bapem OHWe LUTO ce AOCTamnHW A0 jaBHOCTA M Npe3eHTMpaaT efHa
cocTojba Ha oapeneHa KOHQY3HOCT M anyAMpaaT Ha BOCMOCTaByBakbe Ha CUCTEM HA
napasesHM NpaBHU JIEKOBM, a Koja KOHOY3HOCT M HeJopeyeHOCT oBAe Ke ja
enabopupame nogeTtanHo.

MmeHo, BMAHO oa npennoxeHMoT AmaHamaH XXXIX Bo Koe e M3BpLWEHO HaBOAHO
npowunpyBatbe Ha NpaBaTa Kou 61 mMoKese Aa ce 3alwTuTaT npeg YCTaBHUOT CyA, He
NnocTou ycornaceHoct co EBponckata KoHBeHUMja 3a YoBeKoBM npasa (EKYM). Taka Ha
npumep, NpaBoTo Ha cnoboga Koe e BOCTAHOBEHO CO 4ysieH 5 Ha EKYM, Bo 0BOj
amMaHAMaH e CamMo pPacy/ieHeTo M CO TOa HaBMAYM M3rnefa AeKa ce HabpoeHU noseke
npaga, HO BCYLHOCT ce paboTu 3a NoBeKe acneKTU Ha eAHO NPaBO KOe e pPeryanpaHo Bo

35 .

Apcos JopaaH, ,Ynorata Ha YcTaBHUOT cya Ha Penybavka MakegoHuja Bo 3awTuTa Ha cnobogaTta v npasaTta
Ha YOBEKOT M rparaHMHOT NOBPEAEHU CO NOeAMHEYEH aKT Uaum aejcteo”, MpaseH gujanor 6poj 3, UHCTUTYT 3a
yoBeKoBM npasa, Ckonje, 2011.



EKYM. UcTa e cuTyaumjaTa 1 co NpaBoTo Ha dep noctanyBarbe KOe e peryiMpaHo BO
uneH 6 o EKYI. NMpeanoXeHNoOT amaHAMaH, UCTO TaKa, CaMo ro pacysieHyBa 0Ba Npaso,
HO W CamMOTO pacy/ieHyBarbe He e HaNpPaBEeHO LEe/IOCHO TYKY Ha oApeAeHn acneKkTn oj,
0Ba NpaBoO UM e JafeH NpUopuTeT (KaKo Ha NpUmep Ha npecymumjaTa Ha HEBUHOCT).
Cenak 1 ga ja npudaTMme Te3aTa AeKa 0BOj amaHAMaH rv HabpojyBa npasaTa Kako WTo
TWe NPeTXOAHO BeKe ce pery/aMpaHu co YCTaBoT, TOrall OCTaHyBa OTBOPEHO MpallakeTo
3owTO ce ondaTeHM camo rparaHCKUTe U NoAuTUYKMTe cnoboam wm npaea, a He ce
ondaTeHn U eKOHOMCKUTE, CouMjanHUTe U KynTypHUTe npasal? OBa npepg ce nopagu
baKTOT WTO He e J03BONEHO Aa Ce NPaBM HUKAKBA XMepapxuja Ha NpaBaTa Ha YOBEKOT U
rpafaHMHOT LUITO 3HAYM AeKa NPaBOTO Ha COMCTBEHOCT Ha Npumep (Koe He e HabpojaHo
BO OBOj amaHAMaH) Tpeba Aa yXKunBa eAHAKOB TPeMaH KaKo M NpaBoTo Ha coboaa unm
Koe 1 aa 6buno gpyro npaso.

Co 0BOj amaHgMaH ce Be/iM geKa NpPaBOTO Ha YycTaBHa Kanba 6M moxeno aa ce
WCKOPUCTU ,,00KO/IKY Ce UCYPreHU Uau He ce rnpedsudeHu opyau 00MauwHu pedosHU unu
BOHPEOHU TMpPasHU /EKo8U 3a HusHA 3awmuma”. OBa co3gaBa AONOJHUTENHA
KOHdY3HOCT BuaejkM ce nocTaByBa MpallakbeTo ako YCTaBHMOT cya e nocnegHa (uam
HOBa) MCTaHUa Npesg Aa MOXe Aa ce nogHece anauKkauuja ao EsponckuoT cya 3a
yosekoBsu npasa (ECYMN), gann Toa 3HauM Aeka no BaparbeTo 3a 3alWTMTA Ha NPaABOTO 33
cyaerbe BO pasyMeH POK Mo Koe BeKe Z0HeN pelleHWe BpXoBHMOT cya, 6apatenot Ke
MOXKe [a nofHece ycTaBHa TyXba u Ke og/ydyBaaT ABa Cyda 3a MCTa paboTa uam nak
yCTaBHaTa Ty»Kba b1 morkena ga ce nofHece U npes aa ognyyysa BpxosHuoT cyal?

Bo ofHOC MaK Ha BOCMOCTaBYBaE€TO Ha CMCTEM Ha NapasesiHu MPaBHU JIEKOBU CO
HajHOBMTE MPEeANO’KEHM YCTaBHU M3MEHW, NoTeHUMpame [eKa ycTaBHUTe oapeabu 3a
ABOCTENEHOCT BO MOCTaNKUTe npepg, Ap>KaBHUTE OpraHM M Bo cygosute Tpeba ga ce
pasjacHat M pa ce npumeHaT BO npakcarta. loctankata npeg CyackuoT coseT BO
MOMEHTOT e eaHocTeneHa. MpaBo Ha Kanba Ha Taa og/lyKa Npea, ApKaBeH OpraH He e
npeaguaeHa. NpeasraeHo e Npaso Ha Xanba camo 3a paspellyBarbe U AUCLMNIMHCKA
04rOBOPHOCT Npes BpXOBHMOT Cya, WTO Ha HEKOj HauMH ja OHEBO3MOXKyBa WU
MUHUMM3MPA MOXKHOCTA 3a MOBEAyBakbe Ha MoCTanKka npej ynpasHUTe CyaoBu .. Bo
npakcaTa CKOpPO M Aa He ce NOKpeHaTVM MocTanku npes oOBMe cy4oBu 3a usbop,
paspeluyBatbe ¥ AUCLUMUMNIMHCKA OAFOBOPHOCT 3a cyauu. He e jacHo wTo Ke ce cnydysa
CO npeasuaeHaTa HaA/IeKHOCT Ha OBMe CYAOBW, MAKO 3a AoMNpeumsmparbe Ha OBaa
maTtepuja 6u 6uno noTpebHO Aa ce HanpaBaT of4epeneHM U3MEHW M BO 3aKOHOT 3a
cyposure.

Bo wncto Bpeme co npeasiorKeHaTa MHMUMjaTMBa Mapasie/IHO CO BOBeAyBameTO Ha
WMHCTPYMEHTOT ycTaBHa Ty»ba ce npeanara v BoBeayBarbe HAANEKHOCT Ha YCTaBHUOT
cya ga oanydysa no xanba Ha opnykute Ha CyackMoT coseT 3a u3bop Ha cyaum,
paspelwyBarbe MAM Apyra Mu3pevyeHa AUCUUNAMHCKA CaHKUMja Ha cyauja MaM Ha
npetcepaTten Ha cya. MHCTUTYTOT cmeTa AeKa BAKBMOT Mapasiennsam AoBeayBa [0
pelleHne Koe He e fobpo og ase npuumHu. MNpBaTta e AeKa Ha 0BOj HA4YMH Ha YCTaBHUOT
CyA, My Ce faBa HagIeXXHOCT Of, peA0BHOTO CYACTBO. BTopaTa e AeKa Bo BaKOB c/yvaj 6u

3 Buam uneH 2 n unex 55 oz 3akoH 3a ynpasHute cnoposu, Ciyskb6eH BecHUK Ha PM 6p. 62/2006 u 150/2010



ce coouunae Co CuUTyaumja Kora YCTaBHUOT CyA, KOPUCTEjKM ro MHCTPYMEHTOT yCTaBHa
*anba Ke buae fosedeH BO cUTyaumja 4a o4aydyBa CamMMOT 3a COMCTBEHWUTE NOCTanKu
no Kanbu Ha oanykuTe Ha CyZCKMOT COBET 3a M360p Ha Cyauu, paspeLlyBakbe amn apyra
n3peyeHa ANCLUMNAMHCKA CaHKLUMja Ha cyamja UaM Ha npeTceaaTen Ha cya,

MorKe fa ce pasrnegaar ABe pelleHuja 3a epeKTUBEH NpaBeH ek, BO 3aBUCHOCT 04, Toa
KaKBO CBOjCTBO Ke my ce gage Ha CyAcKMOT CoBeT.

AnmepHamuea 1: AKo CypckuMoT coBeT e TpubyHan BO pamMKuTe Ha BeKe
npudateHaTa npakca Ha ECYMN Bo BpcKa co uneH 6 og EKYM, Toraw notpebHo e
na ce obesbean npasBo Ha Kanba Ha ognyKata Ha CyackuoT coserT. anbeHata
nocTanka Ke ce oABMBa npes naeHapHa cegHuua Ha CyacKMOT COBET WM Mpes,
OnwTaTa cegHuUa Ha BpxoBHWOT cya npw wTo MNpeTcenatenoT Ha BpxoBHMOT cy,
aKo yyecTByBan BO pabotata Ha CyacKMOT coBeT, 6e3 ornea, Aanu rnacan uaum He,
Hema ga ydyecTByBa BO *KasnbeHaTa noctanka. Ha oBOj HauMH Ke ce OBO3MOXKMU
o4Ny4vyBakbe Of, CTPaHa Ha CYAMM HA HAjBMUCOK CYACKM OpraH co wTo 6u ce
06e36eaMN0 HAjcOOABETHO MOCTanyBake KaKo BO AeNoT Ha npubaBeHu
MHbOpMaALMM 33 KaHAMAATUTE, Taka WM BO [AeN0T HA KOMMNETEHTHOCTA W
06e36eayBatbETO Ha HE3aBUCHOCTA WM HenpucTpacHocta. Cekako, BO oOBMe
nocTanku Tpeba ga ce obesbegn NPUHLMNOT HA €4HAKBOCT HA OPYIKjeTO, KaKo U
OoCTaHaTMTe NpaBa NpeaBUAEHM BO HALMOHANHUTE U MefyHapO4HUTE AOKYMEHTH.
Mo 3aBplIyBake Ha NPeAXOAHO HaBeAEeHUTE MOCTankM (OTKAKo Ke ce Hanpasu
nsbop Koja of OBMe MNOCTankM Ke 6upe npudateHa of 3aKOHOAABELOT,
3aUHTEPECUPAHOTO JIMLLE MOMKE CO YCTaBHa Ty*Kba aa ce 0b6path Ao YCTaBHOT cyA
KOj Ke UueHM Janu noctankute 3a u3bop M paspellyBarbe U LUCUMUMIMHCKA
O/ZFOBOPHOCT 'Y NPUMEHU/IEe CTaHaZapauTe Ha dep nocTanyBame.

AnmepHamuea 2: VcupnyBatbe Ha MOCTOjHUTE 3AKOHCKWU pelleHuja Kou BO
npakca He ce KopucTaTt. MmeHo, Mo AoHecyBakbe Ha oalyKaTa Ha CyAcKMOT coBeT
nctaTa Ke MOXe Za ce 06¥Kanu npeg, ynpasHUTe Cyf0BM €O Tyxba A0 YnpaBHMOT
cya v xanba po Buwwmot ynpaseH cya. Bo KpajHa MHCTaHUa He3agoBO/IHaTa
CTpaHa Ke mMoXe ga ce o6path A0 YCTaBHWMOT Cyh Ha MCT HauyMH KaKo WTO e
norope objacHeTo.

Ha 0BOj HauMH ce OBO3MOXYBa LLE/IOCHO OCTBapyBatbe M O4BOEHOCT Ha peAoBHaTa

CyACKa NOCTaBeHOCT NN HaaNeXXHOCT 04 YyCTaBHATa Haa/1eXXHOCT.

Mpenopaka 7

YcTaBHUTE aMaHAMaHW KoM ce npeanaraat 3afo/mKkutenHo tpeba ga MmaaT jaceH m
KOHLIM3EH TEKCT 33 CYLWTUHCKM Aa bupaTt pasjacHeTU cuTe OHWe AUIEMWU KoWu ce
HaMeTHaa Co OBaa aHanu3a.






ILKOMNAPATUBEH MPErNAEA BO OAHOC HA MNOCTOEHETO HA
E®EKTUBEH NMPABEH JIEK 3A UMEHYBAHE, PASPELLYBAKE UTN
U3PEKYBAKE HA ANCUUNTUHCKA MEPKA HA CYAUUTE

» Penybauka XpeamcKa

MaTtepujaTta 3a NnpaBHUTE NEKOBM KOM MOXKAT [a I'M MCKOPUCTAT CyAUUTE BO MOCTANKuUTe
3a u3bop, paspellyBarbe WAN U3PEKYBakbe Ha AMCLMMAMHCKA MepKa Bo Penybauka
XpBaTcKa, e peryimpaHa co:

= YcTtaBOT Ha Penybnuka XpBaTCKa37;

= YCTaBHMOT 3aKOH 3a YCTaBHUOT cyA, Ha Penybunka XpBaTCKa38;
= 3aKOHOT 33 cyp,osme”; "

= 3aKOHOT 3a [1p*KaBHMOT CYyACKM coset™.

KaKko 1 BO OCTaHaTUTe NpaBHU CUCTEMM TaKa U BO XpBaTcKa Bo nocebeH aen og YcTtasoT
€ BOCTaHOBEHa Cy/ACKaTa B/AacT KaKo efHa oA, TpUTe He3aBWCHW B/IacTU BO AprKaBsaTa.
Taka, Bo genot 4 oa YcrtaBoT mefy ApyroTo e NPOonuLaHoO AeKa cyguckaTa dyHKumja e
nocTojaHa, a eAHa oA MPUYMHUTE KOja AoBedyBa A0 paspellyBarbe of CyAucKaTa
dYHKLMja e cTopyBakbe Ha TellKa AMCLMMNMHCKA NoBpeaa Of CTpaHa Ha cyaujata npu
LUITO, BO COF/IACHOCT CO 3aKOHOT, OAyKaTa 3a pa3pellyBarbe ja AoHecysBa [p»KaBHWOT
cyacku coseT. poTMB oanyKaTa 3a paspellyBakbe oA, cyauckata QyHKuMja, cyamjaTta
MMa NpaBo BO pokK of 15 aeHa of AOCTaByBaHETO Ha O4J/lyKaTa Aa nogHece Xanba Ao
YctaBHMOT cya. McTo Taka, co YCTaBoT e npeasuaeHoO AeKa M NMPOTUB OAJyKaTa Ha
[pKaBHUOT CyACKM COBET 3a AUCUMMJIMHCKA OArOBOPHOCT Ha CyAMja, cyaujata vma
npaBo Ha anba Bo pok og 15 aeHa Ao YcTaBHMOT cya. OHa WTO e 3aeHMYKO 33 OBUe
OBe NOCTanku e Toa WTo YCTaBHMOT CyA, € JO/KEeH Aa oanyym Bo pok og 30 geHa of
npuemoT Ha »KanbaTa, a AOoHececHaTa OA/lyKa of CTpaHa Ha YCTaBHMOT Cyf ro UCKy4YyBa
NPaBOTO Ha KaAUTeNOT Ha NOAHEeCyBake Ha yCTaBHA Ty>+<6a.41

BO HajBMCOKMOT NpaBeH aKT Ha Ap)KaBaTa coAprKaHu ce oapeabu 3a BOCNOCTaBYBaHETO
Ha [p*KaBHUOT CYACKM COBET KAaKO CaMOCTOjHO M He3aBMCHO Teso Koe ja obesbepysa
CaMOCTOJHOCTa M HE3aBMCHOCTA Ha CyAcKaTa BnacT. [pKaBHMOT COBET BO COMMACHOCT CO
YCTaBOT M 3aKOHUTE CaMOCTOJHO OAJlydyBa 33 MMEHYBaETO, HanpeayBakEeTo,

%7 Ustav Republike Hrvatske (Narodne novine br: 56/90, 135/97, 8/98, 113/00, 124/00, 28/01, 41/01, 55/01,
76/10, 85/10i 5/14) (B0 NnOHaTaMOWHOTO UMTUPakLe: YCTaBOT Ha Peny6aunka XpBaTcka)
http://www.sabor.hr/ustav-republike-hrvatske

% Ustavni zakon o Ustavnom sudu Republike Hrvatske (Nardone novine br: 99/99, 29/2002 i 49/2002) (8o
NOHATaMOLHOTO LUTUPatbe: YCTaBHMOT 3aKOH 3a YCTaBHMOT cya Ha Penybanka XpeaTcka)
http://www.usud.hr/default.aspx?Show=ustavni zakon o ustavnhom sudu
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YcTaBHWOT cya Ha Penybavka XpsaTcka




npemecTyBareTO, paspellyBarbeTo U AUCUMNIAWMHCKATA OAFOBOPHOCT Ha cyauuTe U
npetcefatenuTe Ha CyZLOBUTE, OCBEH Ha npeTceaatenoT Ha BpxoBHMOT cyn Ha
Peny6auka XpsaTcka. COCTaBeH e 0f e4MHAeceT YN1EHOBU O KOM MHO3MHCTBOTO (ceaym
yneHa) ce of, peaoT Ha cyauuTe WM Toa: ABajua cyauu of, BpxoBHMOT cya, ABajua of
KYNaHucKuTe cyaosu (AnenaumoHeH u Cya, 33 MOTEWKU KPUBUYHM ,qena)"z, ABajua
cyauMmM oA, OMWTUHCKUTE CYAOBWM U efeH cyauja of cneumjanmsmpad cya. [Nokpaj
CyauuTe, OCTaHaTUTE YeTMpK YneHa Bo [lpXKaBHMOT COBET ce ABajua npateHuuu (eaeH
0f, BIafejaykoTo MHO3MHCTBO, a €AEH € Of pefoT Ha onosuuujata) Kou rm mn3bupa
CobpaHuneto (Narodna skupstina) u aBajua npodecopu MO NPaBHM HAYKM KoM ce
n3bupaat co rnacarbe Ha cute Npodecopm No NPaBHU HAYKM OF, CUTe NPaBHU GaKyATETU.

CnanyeH e 1 npouecoT Ha u3bop Ha YIEHOBM Of PenoT Ha cyauute. Cute cyanu rnacaat
Ha TajHO rnacakbe, NPM LITO HajNPBO Ce rfaca 3a KaHANAATCKM INCTH, @ U3bopoT ce BPLUK
04, pefoBUTE Ha OHME KOM WMMAaT HajMHOry rnacosu. M3bopute 3a 4NeHOBM Ha
[p>aBHMOT coBeT Of penoT Ha cyauute M crnopsBegyBa M3bopHata Komwucwuja
(Povjerenstvo), kaHaupatckute oabopu un u3bopHuTe oabopu. MaHOATOT Ha cuTe
YNeHOBM Ha [pKaBHMOT COBET € YEeTUPU FroAUHK, CO NPABO Ha camo eaeH peusbop. Bo
nocTankaTa 3a u3bop Ha YJEHOBM OZ PenoT Ha CYAUWUTE, CEKOj KaHaMAAT MoXe Aa
noAHece NPUroBop NPOTUB HENPABMUAHOCTU BO NOCTankKaTa 3a KaHauaupare 1 n3bop Bo
poK of 48 uyaca of HenpaBw/HoOCTa go M3bopHaTa Komwucuja (Povjerenstvo) Koja e
LOJ/KHA @ foHece pelleHue Mo NpUMroBopoT BO POK oA 48 yaca of, BAOXKYBaHETO Ha
nNpurosopoT. [IOKO/NIKY CO pelleHneTo ce yCBOjyBa NMPMroBOpOT, MOCTanKkata BO Koja e
CTOpeHa HenpaBWAHOCTa Ke ce NoBTOpK, @ ako M3bopHaTa KomMUCKja AOHece pelueHue
€O Koe ce oabuBa NpMroBOpPOT, KAHAMAATOT LUTO ro NOAHEN NMPUrOBOPOT BO POK of 48
Yyaca o4 NPMEMOT Ha peLIeHNEeTo MMa NpaBo Ha *Kanba fo CoBeToT Ha BpXOBHMOT cyA,.
OBoj CoseT BO poK 04 48 yaca og/1y4yBa BO COCTaB 04, NeT CyAumn Kou ce onpeaeneHmn co
roAMWHKWOT pacnopes Ha paboTa Ha BpxoBHWOT cya Ha Penybauvka XpsaTCKa.43

Bo XpBaTcka cyAckaTa BnacT ja BpwaT pefoBHU CYA0BW, CNeunjannsupaHn Cyaosu u
BpxoBHMOT cyan. PenoBHW cynoBWM ce OMWTUHCKUTE U XKYMAHUCKUTE CydoBW, a
crneumjanmMsmpaHn cyfoBuM Ce TProBCKMOT, YMNPaBHUOT, MNPEKPLIOYHMOT, Bucokumor
TProscku, BUCOKMOT ynpaBeH U BMCOKMOT npekpliodeH cya. Hajsucok cya e BpxoBHMOT
cyn Ha Penybnuka XpBa'rCKa.44 Bo pamkuTe Ha XynaHWCKUTE Cy[OBM, KAKO M Ha
BWCOKMOT TProBcKM, BUCOKMOT ynpaBeH U BUCOKMOT npeKpluoveH cyn ce dopmupaat
cyacku cosetn (Sudsko Vijece) KoM Mmaat 3HavajHa ynora ocobeHo BO mocTankaTa 3a
n3bop Ha cyauum BO PasIMYHUTE CYACKM UCTaHUM, a ce popmupaHu of KOMOBUHMPaH
COCTaB Ha CyAuu of, CyAOT BO KOj ce pOpMUpPaHU M 0o Cy[OBUTE KOW Ce MOHUCKU BO
xuvepapxujata. Pabotute Ha Cyackm coBeT Ha BpxoBHWMOT cya rv Bpwm OnwTaTta
cefHuUa Ha BpxosHuoT cyﬂ,.45

2 l'ypo Ceca, AHann3a Ha M360pOT, OLLEHYBabeTO, ANCLMMAMHCKUTE NOCTaNKW M pa3pellyBarbeTo Ha Cyann —
KomnapaTmseH npuog, Mucuja Ha OBCE Bo Ckonje, 2011
* Buam og uneH 28 o unex 32 og, XPBaTCKMOT 3aKOH 3a [lp»KaBHUOT CyACKM cOBET
4 Buam uneHosu 14, 15 1 16 on xpBaTCKMOT 3aKOH 3a CyA0BUTE
45
Buan unen 49, 50 n 51 oa xpBaTCKMOT 3aKOH 3a cya0BuUTe



Bo XpBaTCKa NOCTOM A0CTAaNHOCT Ha NPaBHM JIEKOBU BO CUTE MOCTANKM KOW ce npegmer
Ha oBaa AHanu3a. Taka, KaKo WTO HanoMeHaBMe Norope Bo TEKCTOT, [ApXaBHMOT CYACKU
COBET 'M MMEHYyBa CyaAuuTe Ha npeasior Ha cooaBeTHUOT Cyacku coBeT. [pikaBHMOT
coBeT Ke ja MOHMWTW OANyKaTa 33 MMeHyBatbe Ha CyaujaTa ako yTBpAM AeKa:
MMEHYBAHWOT CcyAuMja He M WCNONHYBan YyC/lOBUTE 33 WMMeEHyBakbe, OfAJlyKaTa 3a
MMeHyBarbe Ce 3aCHOBA Ha HEBUCTUHUTM NOAATOUM M AOKasu, cyaujata 6e3 onpasgaHa
NPUYMHA HUTY BO POKOT OZ LIEeCT Meceuy He MOJIOKMUA 3aKNeTBa UM 40 MMEHYBaHeTo
Ha cyAumjaTta AOLWA0 NO U3BPLUEHO KPMBUYHO A€e/10 Ha cyaujaTa yTBPAEHO CO NPaBoOCWMIIHA
OAJ/IlyKa Ha CyAoT KOj OAJ/lydyBa 33 KasHeHM Aena M KasHeHa oarosopHocT. [Moctankarta
3apaZM NOHMLWITYBakbe HA OAJNyKaTa 3a MMEHyBarbe Ha cyaujaTta, [pXKaBHUOT coseT
MO’Ke Oa ja nosege no cny:xbeHa A0MKHOCT MAM Ha Baparbe Ha lpeTcegartenoTt Ha
BpxoBHMOT cya, Ha Penybnvka XpBaTtcKa, Ha bapare Ha CyaCKMOT COBET Ha CyAoT BO KOj
cyAumjaTa ja BpwM cyackata dyHKUMja, Ha baparbe Ha npeTceaaTenoT Ha CYyAOT WM Ha
npeTceaaT/ieNoT Ha HenocpeaHo NOBUCOKUOT cy/J,.46 Mpotne opnykaTa Ha [p*KasHWOT
COBET 33 MMeHyBake Ha Cyauja, KaHANAATUTE KOM y4YecTByBajsie BO MOCTANKaTa, HO He
bune MMeHyBaHM Ha cyancKaTa GyHKLUMja, Kora ke BuaaT ucupneHun npaBHUTE cpeacTsa
KOW MM cneayBaaT no nojHecyBakbe Ha Hapare 3aCHOBaHO Ha nocebHUTe ogpenbu og,
3aKOHOT 3a ynpaBHUTE CMNOPOBM 33 3alUTUTA HA YCTAaBHO 3arapaHTMPaHUTE YOBEKOBM
npaBa WU OCHOBHW cnoboan, UMaaT NpPaBo Aa nogHecaT ycmasHa myxba fo YCTaBHUOT
cy4 Ha XpBaTcr(a.47

[octanHocTa Ha MpaBHM NeKkoBM BO XpBaTcka ocobeHO e u3paseHa M BO
AVCUMMNIMHCKATA MOCTanKka Koja ce BOAM MPOTWUB CyAMja KOj CTOPWA AUCLMUMAMHCKA
nospega.”® 3a cropeHata AMCLUMNAMHCKA MOBpesa CnedyBa eAHa o4, CAefHUBe
OMCUMMIMHCKA Ka3HW: YKOp, napuyHa KasHa Ao 1/3 o4 nnatata ocTtBapeHa BO
NPeTXo4HMOT Mecel, BO Nepuog o4, eAeH 40 TpYM Meceum, napuyHa KasHa go 1/3 opg,
nnaTata OCTBapeHa BO MPETXOA4HMOT Mecel, BO Mepuos o4 YeTUpU 40 LIECT Meceuy,
napuyHa KasHa Ao 1/3 oa nnaTtata ocTBapeHa BO MPETXOA4HMOT Mecel, BO Mepuog, oA,
cefyMm [0 ABAaHAeceT MeCeuM M paspellyBarbe 04, CyAMcKaTa OyHKUMjA KAKo HajTeluKa
JVCLMNAMHCKa KasHa. ™

OuncumnavHckata noctaka ja Boau [p»KaBHMOT COBET, KOj MOMe BO MoeauHeyHM
OVCUMNAMHCKM NOCTankM 4a MMeHyBa [AWMCUMMNAMHCKM COBET KOj Ke ja nosege
nocrankaTa, Ke rm ytBpau ¢aktte M Ke M ob6pasnoxu yTepaeHuTe ¢GaKkTM npea
[p»KaBHMOT coBET NPW LITO ABa YNEHA Ha AUCUMNANHCKMOT COBET Mopa Aa buaat cyauu,
a npeTcenaTenioT Ha OBOj AUCLMMNIMHCKM COBET Mopa Aa buae Hajmanky cyamja Bo cya
Of, UCT CTEMEH KaKO W CyAujaTa NPOTUB KOTO Ce BOAM AUCLMMIMHCKATA NocTanka.>

AKO NOCTOM OCHOBaHO COMHEeBatbe fAeKa CyAuja CTOpUA AUCUMMIMHCKA NoBspeaa,
AVCUMNAMHCKA MOCTanKa A0/MKHM ce Aa NOKpeHaT NpTceaaTesioT Ha CyaoT MAN ANLLETO
3a[0/KEHO 33 Bpluere Ha paboTuTe of cyackaTa ynpasa Ha CyAoT BO KOj cyaujaTa

4 Buay uneH 57 oa xpBaTCKMOT 3aKOH 3a [pKaBHUOT CYyACKM COBET

v Buau uneH 103 og, YCTaBHMOT 3aKOH 3a YCTaBHMOT cya, Ha Penybaunka XpBaTcKka

48B14p,m yneH 62 og, XpBATCKMOT 3aKOH 3a [lpaxaBHUOT CYACKM COBET (KOU Ce ANCLUMNANHCKM noBpesam)
** By unen 63 op XPBaTCKMOT 3aKoH 3a [lp»KaBHWUOT CyACKM cOBET

%0 Buau uneH 66 oa xpBaTCKMOT 3aKOH 3a [JpXaBHUOT CYyACKMU COBET
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NpoTUB KOj ce NoBeAyBa NocTankaTa ja BpLWM cBojaTa cyamcka ¢yHKUMja. AncumMnamHcka
noctanka mMmoXaT JAa nosegaT W MUHUCTEPOT HaasexeH 3a pabotute Ha
npaBoOCYyACTBOTO, NPeTcesaTeNoT Ha HemnocpeaHo NOBUMCOKUOT cya, MpeTceaatenot Ha
Bpx0oBHWOT cyf, Ha XpBaTCcKa M cyackute coBeTu. MNpoTue ogykaTta Ha [pKaBHMOT coBeT
33 AMCLUMNAMHCKA OAFOBOPHOCT, OAHOCHO 33 paspellyBarbe Ha cyaujaTta, Kou ce HocaT
CO MHO3MHCTBO F1aCOBM 04, CUTE YNeHOBU Ha [lp*KaBHUOT COBET, cyamnjaTta Mma Npaso Ha
anba Koja ro oanara usBpLIyBareTO Ha oasykaTa. Mpen foa ce AoHece oBaa oAJyKa
MOpa Aa My ce Aaje NpaBo Ha cyaujaTa fa ce U3jacHM 3a LenaTta nocranka. Osaa xanba
ce nofeHcyBa BO pok og 15 geHa po YCTaBHWMOT cyg, Ha XpBaTcKa (ycmasHa x#anba).
MHTepecHO e Toa WTO OBa NpPaBHO CPeACTBO He ce 3anasyBa BO MOCTAnKata 3a
paspellyBarbe Ha NpeTceaaTen Ha Ccyd, OAJlYKa Koja UCTO TaKa ja AoHecysa [prKaBHUOT
coeT. MmeHo, Kora [Ip»KaBHUOT COBET Ke My AaZie MOXKHOCT Ha NpeTceaTenoT Ha cyaoT
NMUCMEHO Aa Ce M3jaCHWM 3a MOCTAMKaTa 3a pa3pellyBatbe, POK KOj HE MOXe Aa buae
MOKPATOK Of, OCYM [JeHa, M OTKaKo Ke yTBpAM [eKa Ce MWCNOAHeTU Yyc/loBuTe 3a
paspellyBatbe Ha NpeTcefaTesioT Ha CyAoT MPOTMB KOj € noBefeHa mocTankaTa, Ke
JoHece ofJ/lyKa 3a paspellyBarbe Koja mMopa fda 6buae nucmeHo u3paboteHa U
obpasnoxeHa. MNpoTuB og/ykaTa Ha [pKaBHMOT COBET MPETCeaTeNoT Ha CYyAOT MMa
npaso Aa noBeje ynpaBeH cnop.51

Mpy nocTankute 3a MMeHyBake, AUCUMMNANHCKA OAFOBOPHOCT M paspellyBarbe Ha
cyauuTe BO XpBATCKA 3acerHaTMOT CygMja MMa 3arapaHTMpaHa ABOCTENeHOCT Mnpu

NnoAHecyBakeTO HA MPAaBHUTE JIEKOBU, BKAYYYBajKKU: yCTaBHa XKanba, ycTaBHa Tyx6a
W/IM MaK MOXKHOCT 3a MoBeAyBak€e ynpaseH crop.

» Penybnuka CnoseHuja

M3BopuTE 04 KOM MOXKeMe Aa LpnMme nogaToum 3a NpaBHUTE SIEKOBM BO MOCTanKute
npeameT Ha oBaa aHanu3a, Bo Penybanka ChoseHuja ce:

® YcraBoT Ha Peny6nka CnoseHuja’’;

* 3aKOHOT 3a CygoBUTE™;

= 3aKOHOT 3a CyACKa CayK6a™"; u

» [leNOBHUKOT 3a paboTa Ha CyACKMOT COBET .

>t Buaun og uneH 67 fo uneH 86 o xpBaTCKMOT 3aKOH 3a [lp>KaBHUOT CYACKM cOBET

2 Ustava Republike Slovenije (Uradni list RS, $t. 33/91-I, 42/97, 66/2000 in 24/03) (BO MOHaTamMOLHOTO
uuTMparbe: YctaBoT Ha Peny6imka CnoseHuja)
http://www.pf.uni-mb.si/datoteke/janja/Angleska%20PT/anglesko-slovenska urs.pdf

%3 Zakon o sodistih (uradno pretis¢eno besedilo, Uradni list RS, §t. 19/94, 45/95, 38/99, 28/2000, 73/04, 72/05,
127/06 i 67/07) (B0 NOHaTaMOLIHOTO UUTUPatbe: CIOBEHEYKMOT 3aKOH 3a Cya0BuTe)
http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAKO332

> Zakon o sodniiki sluzbi - ZSS (neuradno pretis¢eno besedilo, Uradni list RS, §t. 19/94, 8/96, 24/98, 48/01,
67/02, 71/04, 17/06, 127/06, 57/07, 91/09, 33/11, 46/13 | 63/13) (BO NOHATaMOWHOTO UUTUPaAHbE:
C/IOBEHEYKMOT 3aKOH 3a cyAcKa cnyxba) http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAKO334




Bo CnoBeHuja ocTBapyBaHeTO Ha CyACKaTa BAACcT MOXKe A4a Ce OpraHM3npa camo Npeky
CYA0BUTE KaKo nocebHM ApKaBHM OpPraHM KoM ce MNoAeseHW Ha Cy4OoBM CO OnwwTa
HagNeXHOCT U cneumnjanusmpanm cyaosu. CyLoBM CO ONWTa HaA/NeKHOCT ce: obnacHuUTe
cynoeu (okrajna sodisca), okpyxHu cygosu (okrozna sodisca), suwm cyposu (visja
sodisa) u BpxoBHMOT cyn Ha Penybauka CJ10|3eH1/|ja.56 YcTaBOT nponuwysa AeKa
BOHPEAHW CYAO0BM HE MOXKaT fa buaat BocnoctaBeHM Bo CnoBeHuja, a 3abpaHeTo e
OCHOBatbe Ha BOEHM TPUBYHaNM BO Bpeme Ha Mup.” [OCTOjaT HEKOKY MPUYMHM 30LTO
ogpenbaTa 3a OCHOBatbe HA CYA0BM € BKAyYeHa BO HAjBMCOKMOT NpaseH aKT. MmeHo,
YCTaBOT € LOKYMEHT KOj BO NMOBEKETO 3eMj1 € 3HaUMTe/THO NoBEKe CTaTUYEH OZ Koj buno
APYr AOKYMEHT M € MHOTY NOTELLKO Aa ce u3meHU. MNoKpaj Toa, Takea oapeaba cnpeyyea
dopmuparbe Ha ad hoc cyaoBu Kou oapeseHn NoeguHeYHN HOCUMTEIM Ha BlacTa MOMKe
[a ' KopucTaT Bo 06MA0T Aa MM 3aWTUTaT UKW OCUTypaaT CBOMTE MHTEPECH.

MpaBnnaTa 3a MMeHyBake W 3a pa3peLlyBatbe Ha CyaAunUTe ro onpeaenyBaaT NOYEeTHOTO
HMBO HA HE3aBMCHOCTA Ha CYACTBOTO BO eAHa 3emja. Bo CnoseHuja, cnopeg yneH 130 og
CNIOBEHEYKMOT 3aKOH 33 CyA0BUTE, HAa3HAYyBakeTO W PaspeLlyBarbeTo Ha CyauuTe ro
BpLWM HaumoHanHoTo cobpaHue. NocnegHOBO ja No3numoHnpa CnoseHnja mery peTkute
AEeMOKpaTCKM 3eMju BO Kou MapnameHToT rm u3bupa cyamute. BaxkHo e fa ce pogage
AeKa HaumoHanHoTo cobpaHue rm nsbupa cyammte Ha npegnor Ha CyACKMOT COBET Koj €
He3aBUCHO ApPXKaBHO TeNO U € AEeMOHCTPATOP Ha aBTOHOMMjaTa Ha cyacTBoTo. HerosaTa
y/iora BO 3a4yByBaheTO Ha HE3aBMCHOCTA Ha CyACTBOTO e ocobeHo Ba)KHa nopaau Toa
WTO Toa e nocebHO TeNo co oBNacTyBakbe Aa My Npeasioxun Ha HaumoHanHoTo cobpaHue
n3bop 1 paspellyBarbe Ha CyaAuM MO NPETXOAHO pa3riefyBatbe Ha NpopecMoHanHUTe
KpUTEPUYMM BO OAHOC HA u36opoT. KpuTepuymuTe 3a HasHavyyBarbe W 3a
yHanpeayBatbe Ha cyauute ce gedpuHUpaHn Bo YaeH 29 o 3aKOHOT 3a CyACKa ciyxba
Koj e 06Bp3yBayYku 1 3a CyCKMOT COBET.

CyACKMOT COBET € COCTaBeH Of, eaMHaeceT Y1eHOoBM, 3bpaHu co MaHAaT of NeT roAuHM,
6e3 MOXHOCT 3a nocnegosaTeneH pensbop. MeT uneHa ce nsbupaat o HaumoHanHoTO
cobpaHue no npeanor Ha lNpeTcegatenoT Ha Penybauka CnoseHuja of penosuTe Ha
npodecopy no npaBo, afABOKaTM U ApyrM npasHuuum. Lect uneHa ce un3bupaat opf
cyaAuuTe CO NOCTOjaH CYAMCKM mangar.”® HusHata npodecuja He e BO MUpyBarbe,
OZlHOCHO TMe NpPOoAO/KYyBaaT CO CBOjaTa CyAMCKa, NpodecopcKa, afiBOKATCKa Kapuepa,
[04eKa BO paMKkM Ha COBETOT MMaaT cecuu Ha cekou ABe Hegenn. PakToT AeKa cyamnTe
npeosnazysaaT Bo 6pojoT Ha YneHoBMn Bo CyACKMOT cOBET e ybnaxeH co [le0BHUKOT 3a
pabota Ha CyAcKMOT coBeT crnopef Koj e noTpebHO ABOTPETMHCKO MHO3MHCTBO 3a
YCBOjyBakbe Ha CUTE BaXKHW OAJIYKM BO HagnexHocT Ha Cyackmor coset.” YneHosm Ha
CyOcKMOT coBeT 04, pefoT Ha cyauuTe ce efeH cyamja Ha BpxoBHWMOT cya, eaeH cyauja
Ha Buw cyg, egeH cyamja of, OKPYKHUTE CYA0BU, eAeH cyaunja of obnacHUTe cyLoBU U

> poslovnik sodnega sveta od 15.03.2012 (BO NOHAaTaMOLIHOTO LIUTUPatbe: CIOBEHEUKMOT [le/I0BHMK 3a paboTa
Ha CyAcKWoT coBeT) http://www.pisrs.si/Pis.web/pregledPredpisa?id=POSL78

56 Buau YneH 97 n 98 o4 cnoBeHeYKMOT 3aKOH 3a cyaoBuTe

> Ynen 126 of YcTaBoT Ha Penybaunka CnoseHuja.

*® Ynen 131 og YcTasor Ha Penybnuka CnoseHuja;

*Ynen 8 0p, CI0BEHEeYKMoT [JeNoBHUK 3a paboTa Ha CyACKMOT COBET;




ABajua cyamu ce BuUpaaT o4, CTpaHa Ha cuTe CyAuM 3anuLLaHun BO F1acauyKMOT CIMCOK Ha
60
cyauute.

OcHoBHa ¢yHKuMja Ha CyacKMOT COBET e npeaaarakbeto KaHgMaatTv 3a usbop Ha cyauu.
Mokpaj Toa, Cyackuot coseT Ha CobpaHMeTo My npegnara paspellyBarbe Ha cyauja,
04/ly4yBa 33 MHKOMMNATMBMAHOCTA Ha cyAucKata oyHKuMja, obe3benyBa mucaere 3a
npegnoxeHnot 6yleT 3a cyAcTBOTO, My A0CTaByBa Ha HauwmoHanHoTo cobpaHue
MWUCNErbE 3@ 3aKOHM (T.e. HaLpPT-3aKOHW) KOM TFO peryampaaT cTaTycoT, npasaTa U
OOJ/IKHOCTUTE Ha CyAMUTe, KAaKo M 3a cyackaTa cnyxkba, AoHecyBa KBaHTUTAaTUBHU W
KBa/IMTAaTUBHW KPUTEPUYMM 3a OLeHyBarbe Ha paboTata Ha cyauuTe, opaydyBa 3a
onpaBAaHOCTA Ha KanbaTa Ha cyauvjata Koj BepyBa JeKa 3aKOHCKUTE npasa,
He3aBMCHaTa No3unumMja MM HE3aBUCHOCTA Ha CYACTBOTO Ce NOBPeAEHW, M, NOCeAHO, HO
He M Hajmanky BaXKHo, CyCKMOT COBET € UCTO TaKa OMNOJIHOMOLUTEH Aa ja cnean, yTBpam
M aHanu3mpa eduKacHocta Ha paboTata Ha cyauuTe M cyaosuTe. 3a Taa Uen Boau
rogulHa eBuaeHUMja U ro u3BectyBa BpxoBHMOT cya, Hajmanky efHall ro,u,MLUHo.61

OcBeH WTO He MoXe ga MMeHyBa cyauu, ynorata Ha CoseToT Bo CnoBeHuja e ywTe
NONMMUTMPAHA CO TOa LWTO TOj HemMa HaANeKHOCT Ja paspellyBa cyaum 3a
ANCUMNNNHCKM NPEKPLLOUM, HO MOXKe eANHCTBEHO Aa My npenopaya Ha HauyoHanHoTo
cobpaHue Aa ro cropy T0a.>” CAMUHO KaKo M BO XPBATCKa BO PaMKUTE HA OKPYMKHUTE
Cy[08BM, BUWINTE cyao0BM U BpxoBHMOT cyg Ha CnoseHuja ce dopmmupaat MNepcoHanHu
COBETM KOM MMaaT rNMaBHO HAaA/NEXHOCT BO NOCTankaTa 3a OlLeHyBare Ha paboTtaTta Ha
cyamuTe.

Bo nocTanKkata 3a M36op M MMeHyBarbe Ha CyaunTe, OTKaKo Ke ce yTBpaM notpeba 3a
NMonoJIHyBake Ha MCNPA3HETO CYANCKO MECTO, Of, CTPaHa Ha NpeTcenaTesioT Ha CyAoT Ke
ce AocTasu npeasior 4o MUHUCTEPCTBOTO 3a Npasaa M Ke ce objaBu ornac Bo cny:beH
BECHMK. 3aMHTepecMpaHuUTe KaHgMAATU nogHecyBaaT npujasn Ao MUHUCTEPCTBOTO 3a
npasaa. HeHaBpemeHUTE U HEKOMMIETHUTE NpujaBn MUHUCTEPCTBOTO 3a NpaBaa Ke
oTOPAM CO pelieHne NPOTMB KOe BO POK 04, OCYyM AeHa e A03BOJIeHO Aa ce noseae
ynpaBeH CNop, a HAaANeXHWUOT cys Mopa Aa AOoHece ofnyka Bo pok og 30 geHa og
nogHeceHaTa Ty»kba 3a NnoBeayBakbe yNpaBeH CNop, a COrAacHO CIOBEHEYKMOT 3aKOH 3a
CYA0OBUTE HajJ/ieXKeH BO MOCTaNKuTe 3a ynpaseH crnop e BpxoBHMOT cyg Ha CnoBeHuja,
OCBEH aKo co nocebeH 3aKOH He My e [o4eseHa TaKBa HaAJ/IeKHOCT Ha Apyr
(cneumjanusmnpan) cya. MNpujaBuTe Ha OHME KaHAMAATWM LWTO He Gune oTdpaeHn op
CTpaHa Ha MUWHKUCTEPCTBOTO 3a NpaBAa, a KaHANAATUTE HE TM UCMOAHYBAaT ONWTUTE U
nocebHUTE YCNOBM 3a COOABETHATA CyamucKa pyHKLMja, Ke rm oTdpamn CyacKMOT COBET CO
peweHune. CyackMoT coBeT NpubasysBa MUcaerbe 04 NpeTceaaTenoT Ha COOABETHUOT Cy,
3a COOABETHOCTA Ha CeKoj KaHAMAaT, Ho cenak CyACKMOT COBET He e BP3aH CeKoraw co
MUC/IEHETO Ha NpeTceaaTenoT Ha cyaoT. OTKako CyACKMOT COBET Ke M3roTeM npea/ior 3a
u3bop Ha ogpepeH KaHAMAAT/M Koj ro AoctasyBa A0 HaumoHanHoTo cobpaHue,

80 Buau uneH 22 oa cnoBeHEYKMOT 3aKOH 3a Cya0BuU

® YneH 28 oA CIOBEHEUYKMOT 3aKOHOT 3a CYA0BM

% Crp.6, Dietrich Mark, A comparative review of Judicial Councils in the Former Yugoslavia, East-west
management institute, 2008;



KaHOMAATUTE KOW He ce u3bpaHu, a HUBHUTE NpUjaBu He Bune oTdpneHn BO MocTanka

KOja ja onuwaBme NpPeTXo4HO, MMaaT NPaBO Aa NOKPEHAT NocTanka 3a ynpasBeH crnop
. 63

KOja Mmopa Aa ce 3aBpLuM BO poK o4 30 AeHa o4, noBeayBakEeTo.

MocTankaTa 3a paspeLlyBarbe Ha Cyaumja ce CnopBeayBa Ha TOj HAUYMH LUTO OTKAKO cyaujata ke
6uae NpaBOCMIHO OCYAEH 3a CTOPEHO KPUMBMYHO AE/10 OfJlyKaTa HAZ/IeKHUOT  CcyA,
33[0/KUTENTHO MY ja AocTaByBa Ha CyackMoT coBeT. AKO CyaujaTta e oCyAeH Ha KasHa 3aTBOp BO
Tpaere of Hag wect meceuy CyACKMOT COBET 33[0/KUTENIHO MOAHecyBa npeajior A0
HaupoHanHoTo cobpaHue 3a paspellyBakbe Ha cyamjata. [IOKONKY NaK cyaujaTta e ocyAeH Ha
Ka3Ha 3aTBOp BO Tpaerbe A0 LecT meceuy, CyACKMOT COBET Camo ro M3BecTyBa HaumoHanHoTo
cobpaHuMe, HO aKo OBaa KasHa e Nopaay CTOPEHO KPMBUYHO AEN0 Koe ro NPaBu HeJOCTOeH 33
BpLUEHETO Ha cyamucKaTta ¢yHKuuja, CyACKMOT COBET M BO TOj C/lydaj Ke My NoaHece npeajior Ha
HaupoHanHoTo cobpaHue 3a paspellyBakbe Ha cy,cu,wja'ra.64 AKO BO Cny4auTe Kora e nogHeceH
npea/ior 3a paspeLuyBakbe, a HaumoHanHoTo cobpaHne He ro paspelur cyamjaTa, Bo Toj cay4aj
CyAcKMOT COBET Ke noBeae AMCUMI/IMHCKA MOCTanka 3a yTBpAyBatbe Ha AMCLMMAMHCKA
OArOBOPHOCT Ha cyauvjata. Bo 3aKoHOT 3a cyacka cnykba e npeasuaeHO KOW ce CepuosHu
OVCUMINIIMHCKM MOBPEAM KoM [0BeAyBaaT A0 AMUMIUIMHCKA Ka3Ha — NPeCcTaHoK Ha CyaucKata
¢byHKuMja. MonecHM AWLMNAMHCKU CaHKUMM ce: MUCMEHO npeaynpefysarbe, 3anvparbe Ha
CyZlMCKaTa nporpecuja, HAManyBarse Ha N/aTaTa U NPeMecTyBakbe BO Apyr cy,u,.65

Bo AMCUMNAMHCKaTa NocCTanka o4ayyyBa AMCUMNAMHCKM Cyf4 04 NpPB CTeneH U
ONCLUUNIMHCKK CyA 04 BTOP cTeneH. JUCUMNANHCKMOT CyA, BO NPB CTEMNEH € COCTaBeH 04,
OCYM CyAWM 1 TOa: MO ABajua 04, CUTe MHCTAHLM 04, CY[OBUTE CO OMNWTA HANLEMKHOCT, a
BO KOHKpPETeH NpeameT OAJly4yBa Ha NaHen o4 TPojua CyAMM Of, KoM efeH uneH Tpeba
Ja 6uae oA MCTaTa MHCTAHU@ Kako M cyfujaTa NPOTMB KOj Ce BOAW AMCUMMIMHCKATA
nocrtanka. AWCUMNIMHCKMOT CyA, 04 BTOP CTENeH e COCTaBeH 04 MeTMMHA CyAuM Ha
BpXOBHMOT cya, a o4J/ydyBa no anbuTe Ha cyaujaTa Ha MaHesn COCTaBeH o4 Tpojua
CYAMWM KOj MaHen ro onpeaenysa nNpetceaaTtenoT Ha AMUMNAMHCKMOT Cya, o4 BTOp
cTeneH.

MpeanoroT 3a ANCLMNIMHCKA CaHKUMja ro AaBa AULMNANHCKU 06BUHUTEN UAU HETOBUOT
3aMeHMK (a4BajuaTa ce cyamu Ha BpxoBHMOT cya). ANCLUMNANHCKUTE OpraHu fM MMeHyBa
OnwrTara cegHuua Ha BpxosBHKMOT cyg Ha npeanor og CyaAcKMOT COBET 3a nepuoa o4, Ase
rogMHW, CO MOXKHOCT 32 NOBTOPHO MMeHyBake. [IOKONKY MaK MMa OCHOBAHO COMHeHMe
OEeKa cyauvja CTOpUA KPUBMYHO feno 3noynoTpeba Ha cyauckaTa oyHKUMja, MoOxe
NpuBpeMeHO Aa buae OCTpaHeT of BPLUEHETO Ha cyauckata dyHKUMja (cycneHsuja) 3a
KOja oany4yyBa npeTceaaTenoT Ha BpxoBHKMOT cya Ha Penybavka CnoseHuja.

AKO MpOTMB CyAuja Ce BOAM KPWMBMYHA MOCTaMNKa 3a KPUBUYHO AEN0 KOe Ce FOHM Mo
cny*kbeHa AOMKHOCT M 3a Koe e npeaBuAeHa KasHa 3aTBOP BO BpemMeTpaeere 04, Hajg,
ABe TroAMHM Nopagu LWTO MOXe [Aa My cieau paspelwysame, lpetceaaTtenoTt Ha
BpxoBHMOT cysn Ke My u3peye cycneHsuja. 3a cycneHsvja Ha [peTcegatenot Ha
BpxoBHMOT cys opnydyBa CyackuoT coseT. anba npouTB oanyKata 3a cycneHsuja

& Buam oa uneH 15 go uneH 23 of cnoBeHEYKMOT 3aKOH 3a cyAcKa cay»ba
6 Buam og uneH 77 po uneH 79 o4 CNOBEHEYKMOT 3aKOH 3a cyacKa cnykba
& Buau uneH 81 1 82 oa cnoBeHeYKMOT 3aKOH 3a CyACcKa cnyKba
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cygmjata nogHecyea ao Cyackmot coseT, a [lpeTcegatenor Ha BpxoBHWMOT cyn, Ao
HaumoHanHoTo cobpaHue. Hanbata He ro ogsnara M3BpPLIYBAHETO Ha PeLIEHMEeTOo 3a
cycneHsnja. CycneH3ujata Tpae [0 [AOHECyBakbeTO Ha KOHeyHaTa OA/lyKa 3a
pa3pellyBatbe Ha cy,u,mjaTase.

Co nocnefgHUTe 3aKOHCKM U3MeHM cnoBeHeukuoT Cyacku coBeT fo6u 6pojHU HOBM
0BNaCTyBakba CO TOA LUTO HEKOW OBNACTYBakba, Ha NPUMEP, MMEHYBAHE U PaspeLlyBakbe
Ha npeTcegatennTe Ha cyaoBuTe, My 6ea npeHeceHM og MuHUcTepoT 3a npasga. Ce
YMHU [eKa OBa € BUCTMHCKA OZ/IyKa BO CMWC/IA Ha 3ro/IeMyBa-ETO Ha HEe3aBWCHOCTa Ha
CYACTBOTO.

Bo ceKoj cnyyaj, ceBo 0Ba He ro mMeHyBa (aKToT fAeKa cyamute ce u3bpaHu v paspeLueHn of,
[p¥KaBHaTa BAACT BO KOja NOIMTUYKMTE NApTUM MMAAT AVMPEKTHO B/jaHMe Ha U36OPOT Ha Cyaun.
Bo NpaKTWKa, KaKo reHepasHo npaBwuio, 0BOj GaKT HemMa HeraTMBeH MMMAKT 3aToa LITo
HauuoHanHoTo cobpaHue v cnegy npegnosute aafeHn og, CyackMoT coset (4o cera ce
HanpaBeHW CaMO HEKO/IKY UCKyHOoLW).

Ho, Aypy M BO OBME OKOSHOCTM BaKea pacrnpegenfa Ha Hag/IEKHOCTMTE BO MO/i3a Ha
33aKOHOAABCTBOTO M Ha WTETa Ha CyACTBOTO M Ha Cy[CKMOT COBET HajMasiky cMBO/IMYHO ja
3acnabyea HesaBMcHaTa NosuUMja Ha CYACTBOTO M M [aBa Ha 3aKoHOAABHaTa B/AacT Mojaka
no3uumja BO C/ly4am BO KOM OMpesesieHn KaHanaaTv 3a Cyaun MoxaT aa bmaat Henpudatavsm
33 B/1a1ea4KOTO MHO3MHCTBO. Of ApyraTa CTPaHa, 3aKOHOAABHATA B/IACT HE MOMKE a3 NPe/IoKu
CBOM KaHAMAOATM 33 CyAMM Nopaam Toa LWTO UCTUTE MOMKAT Aa B1aaT Npes/oKeHn eauHCTBEHO
oa, Cyackmor coser.”’

Bo oAHOC Ha npallakeTo 3a epuKaceH MPaBeH ek BO MOCTAMKUTE 3a MMEHYBahE,
AVUCUMMIMHCKA OAFOBOPHOCT M pa3pellyBarbe Ha CYAMMUTE BO C/NOBEHEYKMOT MOAES
noctou oapegeHa cneunduyHocT. MMeHo, 0BOj MoAeN Ha KaHAUAATUTE 33 Cyamuu Kou
CyZCKMOT COBET HEMa Aa My M NpeaJsiou Ha HaumoHanHoTo cobpaHue 3a Toa 4a ru
usbepe 3a cyauu, MMaaT NpaBo A3 MOBEAAT YNpaBeH crop. 3a pas/ivKa of, HWB, Ha
KaHAauaaTuTe Kou Ke buaat npeasoxeHu og, ctpaHa Ha CyACKMOT COBeT, a Hema Aa

6upaT n3bpaHn 3a cyamm oa ctpaHa Ha HaumoHanHoTO cobpaHue, He UM e AocCTaneH
eduKaceH npaBeH NeK. NoeHTMYHA e nonoxkbata M Ha paspeLleHuTe Cyauu Kou
HemaaT eduKaceH MpaBeH JieK MPOUTB HeraTMBHaTa 33 HMB OZJIyKa Of, CTpaHa Ha
HaunoHanHoTo cobpaHue. EgMHCTBEHO eduKaceH MpaBeH NeK CcyauuTe MMaaT BO
C/lyyaj Ha MoBeAeHa ANCLMINIMHCKATa NOCTanka 3a HUBHA AMCUMNIMHCKA OATOBOPHOCT
Kage e 3arapaHTMpaHa OBOCTEMNEeHOCT BO OAJ/y4yBakbeTO W TOa 04, AULMMINHCKM
CYy40BU — 04, NPB U 04 BTOP CTEMEH.
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Buawm og uneH 86 o uneH 100 oa, cioBeHEUKMOT 3aKOH 3a CyAcKa cnykba
67 . .

“AHanv3a Ha He3aBUCHOCTa Ha cyAcTBOTO BO Penybauka MakegoHuja — [epuenumja, NOTEWKOTUU U
npeaussuum“ — MIHCTUTYT 32 YoBEKOBM npaBga, asryct 2013 roa.




» Penybauka Cpbuja

Mo3nTMBHUTE NpasHM nNponuck Bo Penybamka Cpbuja og Kou moxKeme aa v ysuamme
NOCTanKUTE Kako W NpPaBHUTE /JIEKOBM KOM BO OBME MOCTaMNKM MM ce AOCTanHW Ha
cyanuTe ce cneaHuBe:

= YcTtaBoT Ha Penybvka Cp6mja68;

® 3aKoHOT 3a YcTaBHMoT cya;*

= 33KOHOT 33 cy,qmuTe7°;

* 3aKOHOT 3a ypesyBatbe Ha cygoBuTe ; U

® 3aKOHOT 3a BUCKMOT COBET Ha CyACTBOTO .

Cyackata BnacT MM nNpunafa Ha CygoBUTE M e He3aBMCHA Of 3aKOHO4aBHaTa U 04
W3BpLIHaTa BAacT.” CyAuMUTE Ce CAMOCTOjHM W HE3aBMCHM BO cBOjaTa paboTa 1 cyaaT Bp3
OCHOBA Ha YCTaBOT, 3aKOHWUTE W ApYyruMTe ONWTU aKTU BO KOWM TOa € NpeaBUAEHO CO
3aKOH, Bp3 onwTonpudateHnTe NpaBuaa Ha MefyHapoA4HOTO NPaBo M paTUdUKyBaHUTE
mefyHapogHu gorosopu.

Cnopeg, YctaBoT Ha Penybauka Cpbuja, Kako M Bo CnoBeHwja, cyauuTe M m3bupa
HaunoHanHoTOo cobpaHue, Ha Npeasior Ha AaBTOHOMHO Teno - BMCOKMOT coBeT Ha
CyacTBoTo (MnnM BucokmoT cyacku coseT). Bo Cpbwuja, Ha cyamuTe KoM nNpB naT ce
HOMMUHUPAHU U U36paHK, GyHKUMjaTa UM Tpae 3 rOAUHWU U JOKOKY MO TPUTOAULWHUOT
MaHAaT 6muaaT OueHeTM KaKo MHOry ychnewHW, Ke 6uaaT HasHayeHW Ha MoCTojaHo
paboTHO MecCTO o, CTpaHa Ha BMCOKMOT coBeT Ha cy,cJ,CTE;OTo.75

BMCOKMOT COBET Ha CyACTBOTO € HE3aBUCEH M CAMOCTOEH OpraH Koj ja obe3beayBsa U ja
rapaHTMpa He3aBMCHOCTA M CaMOCTOjHOCTa Ha cyaoBuTe u cyauute. Mako HOBMOT YcTas
og, 2006 rogvHa NoBMKyBa Ha ocHoBarbe Cyacku coseT, Ha Cpbuja n Tpebawe ponro
Bpeme 3a Aa ja umnnemeHTupa 11er1/|c11aTv||3aTa,76 na TOj € KOHCTUTyupaH Ha 6 anpun

% ycras Peny6aunke Cpbuje (CnyxbeHun rnacHnk Penybnuke Cpbuje 83/2006) (B0 NOHaTaMOLIHOTO LUTUPatbE:
YcraBoTt Ha Peny6aunka Cpbuja) http://www.sllistbeograd.rs/documents/ustav_republike srbije lat.pdf

% 3akoH 0 YcTaBHOM cyay (Cny6enn rnacHuk Peny6anke Cpbuje 6p.109/2007, 99/2011 n 18/2013 — Opnyka
Ha YC) (BO NOHaTaMOLWHOTO LMTUPaHEe: CPMCKMOT 3aKOH 3a YCTaBHMOT cya)
http://www.paragraf.rs/propisi/zakon o ustavhom sudu.html

7 3akoH o cyamjama (Cnysk6enu rnacHuk Peny6anke Cp6uje 6p.116/2008 u 104/2009) (B0 NOHATaMOLIHOTO
LMTMpatrbe: CPNCKMOT 3aKoH 3a cyauute) http://www.paragraf.rs/propisi/zakon o sudijama.html

' 3aKoH o ypeherby cymosa (Cnyxbenn rnacHuk Penybnvke Cpbuje 6p.116/2008) (80 noHaTamMoLIHOTO
LUMTMpPakbe: CPNCKMOT 3aKOH 3a ypeayBakbe Ha Cya0BuUTe)

http://paragraf.rs/propisi/zakon o uredjenju_sudova.html

7 3akoH 0 Bucokom casety cyactea (Cnysk6eHu rnacHuk Peny6amke Cpbuje 6p.116/2008, 101/2010 un
99/2011) (B0 NOHAaTaMOLIHOTO LMTUPaHE: CPMCKMOT 3aKOH 3a BUCOKMOT CoBET Ha CyACTBOTO)
http://www.paragraf.rs/propisi/zakon o visokom savetu sudstva.html

" Ynen 3 0/, CPNCKMOT 3aKOH 3a ypeayBarbe Ha CyA0BU;

" Ynen 142, c1. 2 of YcTaBoT Ha Peny6vka Cpbuja u uneH 1 o4, cpnckMoT 3aKoH 3a cyauu;

> Ynen 49-52 op CPNCKMOT 3aKOH 3a cyauu;

® Ynen 153 of YctaBoT Ha Penybaunka Cpbuja;




2009 rogmMHa un uma 11 yneHoBM KoM MMaaT MaHAaT o4, 5 roaMHu, OCBEH Y1eHOBUTE NO
. 77
dyHKUMja. YneHoBMTE MMaaT NpaBo Ha pensbop, HO He Noc/ie4oBaTe eH.

Bo HeroBuoT coctaB, No cayxbeHa [OMKHOCT ydyecTByBaaT [lpeTcegatenoT Ha
BpXOBHMOT KacaumoHeH cya, MUHUCTepOT 3a npasaa u MNpeTcenaTenoT Ha HageNKHOTO
napaemMeHTapHo Teno npu HapoaoHoTo cobpaHue. N360pHU YNEHOBU ce LeCTTe Cyaun
CO NoCTojaHa CcyacKa OyHKUMja 04 KoM efeH e of, Teputopujata Ha aBTOHOMHUTE
NOKPaWHK, 1 ABa ce yriegHU U UCTaKHATU MPABHULM CO HajManKy 15 roguiHO UCKYCTBO
BO CTPYKaTa, Of, KoM efleH e aBoKaT, a APYrnoT e npodecop oA nNpaBHUOT d)aKynTeT.78
MN3bpaHunoT uneH Ha CoBeTOT O pefoT Ha afABOKaTM M npodecopu No npaso, No
npesemakeTo Ha ¢yHKUMjaTa, He MOXe Aa buae Ha ¢yHKUMja BO OpraHUTE KOW U
[OHecyBaaT 3aKOHCKMTE NPOMWCK, BO OpraHWUTe Ha M3BPLUHATa BNACT, jaBHaTa cnyxba u
BO OpraHWTe 3a MOKPAMHCKaTa aBTOHOMMjA M eAMHWUMTE 3a NOKa/NHa camoynpasa.
M3bpaH uneH Ha CoBeTOT of penoT Ha cyauute ce ocnobopyBa of BpLUEHETO Ha
CyAMCKaTa GYHKLM]a 32 BpEME Ha BPLUEHETO Ha GyHKLuMUTE Ha CoseToT.”

Cpbuja, kako n CnoBeHuja, ro MOYUTYBA MUCNEHETO Ha KOHCYATaTUBHMOT COBET Ha
€BPONCKMTE CyaAnn BO Koe TOj NpenopayvyBa COBETUTE Aa Ce BOCMOCTaBYBaaT CO YCTaBHU
oapenbu. naBHM GYHKUMKM Ha BMCOKMOT cOBET Ha CyAcTBOTO ce: npeagsor Ao
HaunoHanHoTo cobpaHue 3a KaHAuAath 3a m3bop Ha cyaumn 3a npsBuOT M3bop Ha
cyanckn yHKuMK, n3bop Ha cyaumn 3a TpajHo obaByBarbe Ha cyaucKaTa QyHKUMja U
oANy4vyBarbe 3a NPECTaHOK Ha cyaucKaTta GyHKUMja. BUCOKMOT CyACKM COBET, UCTO TaKa,
My ro npegnara Ha HauuoHanHoTo cobpaHuMe U3B6OPOT U paspellyBareTo Ha
npetcegaTenMTe Ha CyfoOBWTE M Ha BpxOBHMOT cyd, npegnara CyAuMU-NOPOTHULM, rO
Hocu ETUYKMOT KogekKc.

CoBeTOT BPLUK M APYrU, CO 3aKOH NpeasuaeHn GyHKLMKU, 04 KOM 3HAYajHU 33 NpeameToT
Ha OBaa aHa/iM3a Ce Ha/NAEeXHOCTUTE CO KOW o O4pefyBa COCTaBOT, TPAEHETO U
NPeCcTaHOKOT Ha MaHAATOT Ha OUCUMNIMHCKUTE OpraHu, M MMeHyBa Y/JEHOBUTE Ha
OVCUMNIMHCKUTE OPraHu M ro ypeayBa HauyMHOT Ha O4/Ny4YyBabe Ha OUCUMUMNIMHCKUTE
opraHn (Kou ce HeroBu nocTojaHM paboTHM Tena), a ogaydyyBa M MO Kanbu BO
AMCLMNAMHCKaTa nocTanka.™

MHTepecHo e pa ce HanomeHe feka M BO Cpbuja Kako M BO OOMALUHMOT CUCTEM,
KaHAMAaTUTE 33 Y1eHOBM Ha BMCOKMOT COBET Ha CyACTBOTO 04 OcymTe W360pHM
yneHoBM (o4 PesoT Ha CyauuTe, afBOKATUTE U YHUBEP3UTETCKUTE Npodecopm No nNpaso)
KOW 0f, KaHOMOATCKUTE JINCTU HemMa fa 6upaT u3bpaHu of cTpaHa Ha HapogHoTo
cobpaHne, HeMaaT MOMKHOCT 3a NpaBeH JieK NPOTWB BaKBaTa OANyKa Ha HapogHoTo
cobpaHMe, KaKo LWITO ce, Ha Mpumep, NpasHWTe neKkoewu (npurosop Ao W3bopHaTta

" Ynen 12 04, CPNCKMOT 3aKoH 3a BMcokmoT cyacku coset (opr. Zakon o Visokom savetu sudstva Cn. BecHuk
6p. 116/2008 1 101/2010).

78 Buan: <http://www.vss.sud.rs/O-visokom-savetu-sudstva.htm>

" Ynen 11 0f, CPNCKMOT 3aKOH 3a BUCOKMOT cyacKkn coBeT

& Buaun uneH 13 of cpnckmoT 3aKoH 3a BUCOKMOT coBeT Ha cyAcTBOTO
<http://webcache.googleusercontent.com/search?g=cache:http://www.vss.sud.rs/Nadleznosti.htm>
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Komucuja u Kanba o CoseToT Ha BPXOBHMOT cyad) KOM MM ce Ha pacrnojararbe Ha
KaHAuaaTuTe 3a Y1eHOBM Ha [Jp»KaBHMOT CYyACKM coBeT Ha Penyb6anKka XpBaTcka.

Cyackata Bnact Bo Cpbuja e eaMHCTBEHA M ja BPLIAT CyA0BMTE Of OnwTa M nocebHa
HaZNEXKHOCT, @ HEe MOKe [a ce OCHOBaaT NPMBPEMEHMU U BOHpeaHU cyposu. CynoBu o,
OnwTa HaA/EXHOCT Ce: OCHOBHUTE, BULIUTE, anenalmoHuTe n BpxOBHMOT KacauMoHeH
CY4 KOj e Hajsucok cya Bo Cpbuja. Cynosm co nocebHa HaA/EXKHOCT Ce: CTOMaHCKUTe
cyposu, CTOMAHCKMOT anefauMoHeH Cy4, MpeKpWwoyHuTe cyposu, Bucokumot
NPeKpLIoYeH cys U YNpaBHUOT cyn.? Mpetcepatenot Ha BpXOBHMOT KacaLMOHEH cya,
CIMYHO Kako 1 Bo CnoBeHMja, ce bupa Ha npeasor Ha BUCOKMOT coBeT Ha CyACTBOTO, MO
NpPeTxoAHO NpubaBeHO MUcnerbe og OnwTaTa ceAHMLA Ha BPXOBHMOT KacauMOHEH cyp,
W HaANEXHMOT 0460p Npu HapoaHoTo cobpatue, a ro usbupa HapogHoto cobpatue.”

Bo 04HOC Ha NMOCTOEHETO Ha epUKACHWM NPaBHU IEKOBW, 04, aHaaM3aTa Ha NO3UTUBHO
npasHuUTe nponucu Bo Penybnuka Cpbuja, a ocobeHO of MNPETXOAHO UUTUPaHWUTE
M3BOPU, jJaCHO MOXKe Ja Ce YBMAM AeKa Ha KaHAMAATUTE KoM Hema Aa buaat nsbpaHu 3a
CYANW HUTY 338 MaHAATOT 04 TPW FOAMHWU, HUTY NaK 3a TPajHUOT MaHAAT, HE UM CTOM Ha
pacnosiarartbe edpuKaceH npaseH ek Co Koj 61 moxene ga ja nobusaaT oBaa 3a HUB
HeraTMBHa OA/lyKa 6e3 pas/ivKa 4anun e AoHeceHa o4, BMCOKMOT CyACKM COBET MAM NakK
og, HapogHoTo cobpaHue.

Co Toa, BO OBOj aCMeKT CPMCKMOT NPaBEH CUCTEM € UAEHTUYEH CO MaKeO0HCKMOT NpaBeH
CUCTEM, HO TOa MpeTCTaByBa efeH HMBEH HeAoCTaToK Koj Tpeba wTo nobpso aa buae
HaZAMMHAT Ha TOj HauMH WTO Ke ce 06e3beamn eduKaceH NpaseH ek (Ha NPUMeEpP Kako
LITO e NPUroBop M1 »Kanba BO XPBATCKMOT NPaBeH CUCTEM).

3a pas/MKa o nocTankarta 3a u3bop Ha cyauu, NpaBHM IEKOBU Ce AOCTanHM 3a Cyauute BO
nocTarkara Co Koja ce yTBpAyBa NPeCTaHoK Ha cyamckata dyHKumja. Taka, eaHa og, NpuunHUTE
nopaay Kou MoxKe ga My npectaHe ¢yHKUMjaTa Ha cyamjaTa € M Kora e [loHeceHa og/lyKa 3a
HeroBo paspeluyBatbe. CyaumjaTta ce paspeLLyBa Kora e OCcyeH 3a KPUMBMYHO AeNo Ha 6e3ycioBHa
KasHa 3aTBOpP BO Tpaerbe Of, HajMasIKy LUEeCT Meceuy WM 3a KasHeHO Aeo Koe o npasw
HEAOCTOEH 33 BpLUEHE Ha CyAMCcKaTa GyHKLMja, KOra HECTPYYHO ja BPpLUM cyaucKaTa GyHKUMja
WY NOPaZM CTOPEHa TELLIKA OUCLMN/IMHCKA NMOBPea.

MHWUMjaTMBa 33 paspellyBarbe HA Cyamja MOXKe Aa NoaHece CEKoe Nuue, a MocTankata ce
nosefysa MO Npeajor Ha MpeTcefaTenoT Ha CyaoT, npetcefaTenoT Ha HermocpegHo
NOBUCOKMOT cya, MpeTcenaTenoT Ha BPXOBHMOT KacaLUMOHEH CyA, OpraHoT HafleXeH 3a
BpeaHyBatbe Ha paboTata Ha cyauuTe U JUCUMNAMHCKaTa KoMucuja. BMCOKMOT coBeT Ha
CYACTBOTO ja CNpoBeayBa NOCTanKaTa, i yTBpayBa GpakTute n Hocw oaayKa. NpoTue og/yKata
CO Koja My npecTaHyBa ¢pyHKUMjaTa Ha cyamjaTa, cyamjata Mma npaso Bo pok og 30 geHa of
[0CTaBYBaHETO Ha OA/IyKaTa a nofHece »anba Ao YcTaBHUMOT cyp,.84

& Byam norope ctp. 18

& Buau uneH 11 oA cpnckMOT 3aKOH 3a ypeayBarbe Ha cyaoBute
¥ Buam unen 143 1 144 og, YcTaBor Ha Peny6nuka Cpbuja

8 Buam o, uneH 62 4o uneH 68 o CPMICKMOT 3aKOH 3a CyauuTe
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OpraHoT Koj ja A0HeN NpBocTeneHaTa 0A4/1yKa 3a MPeCTaHOK Ha cyauckaTa dyHKumja (BUCOKMoT
COBeT Ha CYACTBOTO) MMa NPaBo A3 MOAEHCe OAroBOp Ha Kanba Bo pok of 15 geHa op,
npuemoT Ha anbata. o UCTEKOT Ha OBOj POK YCTaBHMOT CyJ, 3aKaXKyBa pacnpasa Ha Koja v
MOBWKYBA M MNOAHOCWUTENOT Ha anbata M NPETCTaBHWMK Ha OPraHoT KOj ja JoHen
npsocTeneHaTa of/lyKa. YCTaBHUOT Cyf, CO CBOja O/TyKa MOXKe Aa ja oabve xanbata uam ga ja
ycBOWM anbata 1 Aa ja NOHULLITX OA/1yKaTa 3a NPECTaHOK Ha cyauckaTta dyHKuuja. OBaa og/yka
Ha YCTaBHMOT CyA e KOHEYHa U ja MCK/y4yBa MOXKHOCTA 3a NOAHeCyBakbe Ha yCTaBHa wan6a.®®

CnnyHa e 1 nocTanKkaTa 3a u3bop Ha nNpeTceaaTen Ha cyA Koj ro bupa HapoaHoTto cobpaHme Ha
npeasor Ha BUCOKMOT COBET Ha CYACTBOTO, @ KOE HOCK M OfJlyKa 3a NMPECTaHOK Ha HerosaTa
dyHKUMja. EaMHCTBEHa cneumduKa e Toa LITO OA/lyKaTa 3a MPEeCcTaHOKOT Ha ¢yKuumjata Ha
Mpetcepatenot Ha BpxOBHMOT KacaUMOHEH Cyd of, APYrM NPWYMHK ja HOocu HapopgHoTo
cobpaHue, a o/yKaTa 3a paspeLlyBarbe Ha MNpeTceaaTenot Ha BpxoBHMOT KacauMOHEH cyz, ja
HOCMK UCTO Taka HapoaHoTo cobpaHue, HO MO NPETXOAHO CripeBeAeHa NOCTanka U AocTaBeH
npeaJior o4, cTpaHa Ha BUCOKMOT coBeT Ha cy/J.CTBOTo.86

CpncK1OT npaBeH cUCTeM NpaBu passika nomery MoAHecyBare Ha Kasnba NPOTUB OANYKA Ha
BMCOKMOT COBET Ha CYACTBOTO M MOAHECYBakbe Ha YCTaBHa »anba MpoTMB AOHECEH aKT Ha
ApKaBeH OpraH WAM OpraH Ha J/IOKajHaTa camoynpaBa CO KOj € MOBpefeHO Hekoe
3arapaHTMpPaHO YCTaBHO MpPaBo Ha a/iuTenoT. Bo XpBaTcKa Kako WTO BUAOBME BO OBOj BTOP
C/lyyaj ce KopucTuM TEPMMHOT ,YcTaBHa Tyk6a“ Koja ce noaHecyBa A0 YCTaBHWUOT cyA v Koja
KaKo edMKaceH MpaBeH JIeK MM e AOoCTanHa Ha KaHaMAaTUTe KoM Hema ga 6uaat usbpaHu 3a
CyOMM OTKAKO MPETXOAHO Ke M UCLpnaT cuTe NpaBHWU CPeAcTBa NpeaBUAEeHU co NocebHu

oppenby Bo 3aKOHOT 3a ynpaBHUTE cnopoBW. [logeKka mak TeEPMMHOT ,YCTaBHa *Kanba“ Bo
XPBATCKMOT MpaBeH CUCTEM Ce KOPWUCTM BO MOCTanKata 3a AUUMUNIMHCKA OArOBOPHOCT M
nocTankaTa 3a paspellyBarbe Ha CyAMM KOja KaKo NpaBeH Jiek 0b6e3beayBa ABOCTENEHOCT U UM
e Ha pacnosarake Ha cyauuTe NPOTUB HeraTMBHATa OA4JlyKa Ha [pKaBHMOT CyACKM coBeT. A
KaKo LWITO W norope HaBegoBMe NOCTOM Pas/iMKa BO C/y4vaj Ha paspellyBakbe Ha npetceaaten
Ha cyn BO XpBaTCKa, KOra TOj NPOTUB OoA/lyKaTa Ha [p»KaBHMOT CyACKM COBET MMA MpaBo Aa
noseze ynpaBeH cnop. HemsbpaHuTe KaHAMAATH 3@ Y1EHOBU Ha BUCOKMOT COBET Ha CyACTBOTO
HemaaT NpaBo Ha NPaBEH /iek NPOTUB oaNyKaTa Ha HapoaHoTo cobpaHue.

«

* %k %

MocTanknTe 3a M3bop paspellyBarbe U AWUCLMIJIMHCKA OAFOBOPHOCT Ha CyauuTe BO
XpBaTcka, CnoseHuja M Cpbuja MMaaT oapeseHU 3aeAHUYKM KapaKTEPUCTUKKN, HO U BUOHU
pas/IMKKM BO 04HOC Ha (HE)NOCTOEHETO HA NPABHU JIEKOBU KOU UM CTOjaT Ha pacnonarake Ha
cyamuTe U Ha nNpeTcefaTennTe Ha cyaosuTte. Hawata apskasa Tpeba Aa M3Bneye NO3UTUBHU
MOYKM M Aa LLpNM UCKYCTBA CO UeN Aa BoBeae ebeKTMBHU NPaBHM IEKOBU BO SOMALUHMOT
CYACKM CUCTEM KOH LUTO LLeNaT U NOCAeSHUTE NPe/IOKEHM U3MEHU Ha YCTaBOT.

& Buay oa uneH 99 po 103 of cpnckMOT 3aKOH 3a YCTaBHWOT cyA v uneH 148 op YctaBoT Ha Penybavka
Cpbuja.
8 Buam oa uneH 69 o unen 80 of, cpnckMOT 3aKOH 3a cyann




Ill. MEFYHAPOAHU CTAHOAPOU 3A W3BOP, PA3PELLYBAHE WU
M3PEKYBAKE HA AUCLUUNTUHCKU MEPKU HA CYAUU CO OCBPT
HA NMPAKCATA HA ECYN

MNpenopaka R(94)12 Ha
KomutetoT Ha
MuUHuUcTpU Ha CoseToT
Ha EBpona 3a
He3aBUCHOCTA,
eduKkacHocTa u
ynorarta Ha cyauurte

MNpenopaka R(2010)12
Ha KomuteTtoT Ha
MUHUCTpU Ha CoBeToT
Ha EBpona 3a
He3aBUCHOCTA,
eduKkacHocTa u
OZroBOpPHOCTA Ha
cygmure

,[...] cume 00nyKku 80 0OHOC Ha nNpoghecuoHaNHaMa Kapuepa
Ha cyouume mpeba Oa ce 3acHosaam Ha o0b6jekmusHuU
Kpumepuymu u uzbopom u kapuepama Ha cyduume mpeba
da ce 30CHOBA HA 3dCAy2a, 3eMajKu au rnpedsud HUsHUMe
Keanugukayuu, cnocobHocmu U egukacHocm 80
pabomerbemo. OpeaHOM Koj 2u HOCU 0071yKume 80 00HOC Ha
usbopom u Kapuepama Ha cyouume mpeba Oa 6ude
He3asuceH 00 8aacma u OpxcasHama admuHucmpayuja. Co
yen 0a ce 3awmumu He208ama He3dsuUcHocm, mopa 0oda
rnocmojam npasuaa npeky Kou mpeba 0a ce 2apaHmMupa, Ha
npumep, deka usbopom Ha Hezo8UMe YneHO8U Ke 20 epuiu
camomo cydcmeo, @ nomod camuom moj opeaH 6a Hocu
007yKU 80 OOHOC HaA concmeeHama paboma u
npouedypanHu npasunaa. Medymoa oHamy Kade ycmasHume
unu 3aKoHckume 00pedbu u mpaouyujama 0o380aysaam
cyouume 0a 6budam Ha3HayeHU 00 CMpPAHA HA esnadama,
mpeba 0a nocmojam 2apaHyuu Kou Ke obezbedam Oeka
mocmankume 30 HA3Ha4yysake  HA  cyouu  ce
mpaHcnapeHmMHU U He3a8UCHU 80 6UO0 KOU NPUYUHU, 0C8eH
OHUe nosp3aHuU co objekmusHUMe Kpumepuymu criomeHamu
noeopel...]“ (sudu Haueno I.2c)

»[...] 00nykume Kou ce oO0Hecysaam Ha u3zbopom u
Kapuepama Ha cyouume mpeba 0Oa ce 3acHog8aam Ha
06jeKmusHU Kpumepuymu MponuUWaHU €O 3aKOH Uau 00
cmpaHa Ha HadnexceH opaaH. Takeume 00ayku mpeba oa ce
3acHosaam  Ha  3dcayau,  3emMajku 2u  npeosud
Keanugukayuume, eewmuHume U  crnocobHocmume
nompebHu 3a OoHecy8are HA 007yKU 80 CO2/7ACHOCM CO
30KOHOM U NOYUMY8ajKu 20 408€K080MO A0CMOUHCMEO.

He cmee da nocmou OuckpumuHayuja npomus cyouu unu
KaHOudamu 3a cyoducka @pyHKUuja no Koj 6usn0 OCHOS,
8Knay4yeajku: nosa, paca, 6oja Ha Koxa, ja3uk, penuauja,
noaumMuUYko uau Opyzo eepysarbe, HAUUOHAAHO UAU
CoYyujanHoO  MNOMeKMA0, MOB8P3AHOCM  CO  HAUUOHAIHO
MaAYUHCMB0, UMOMHA cocmojba, uHsanudumem, pasame,
ceKcyanHa onpedeneHocm uau 0pye cmamyc. Yca08om Koj



EBponcKa nosenba 3a
CTaTycoT Ha cyauum,
CoseTt Ha EBpona
DAJ/DOC (98) 23

Ffonema nosenba Ha
cyguute (Magna Carta
of Judges)

MpaBo Ha npaBuU4HO
cyaere uneH 6 o,
EKYN

Hanoxysa Oeka cyoujama uau KaHOuoamom 3a cyoucka
¢yHryuja mpeba 0a 6ude OpxasjaHUH HA 3emjama
sonpaware He mpeba 0a ce cmema 3a OUCKPUMUHAYUJQ.
OpaaHom Koj OoHecysa 00yKu 3a uzbopom u Kapuepama Ha
cyduja mpeba O0a 6ude HesasuceH 00 u3spwHaAmMa U
30KOHodasHama esnacm. 3a 0a ce obe3bedu Hezo8a
He3aeuCHOCM, HAjMasKy MoA08UHA 00 uneHosume Ha
opaaHom mpeba da 6udam cyduu u3zbpaHu 00 cmpaHa Ha
HusHu Koneaul...]”. (eudu noenasje Vi)

“[...] Bo 00HOC Ha cekoja 00nyKa Koja 20 3aceza uzbopom,
Ha3Ha4Yyearemo, HanpedoKom 80 Kapuepamd  uau
MeH3uoHUpawemo Ha cydujama, cmamymom npedsudyea
UHMepB8eHyuja Ha opaaH He3dsuceH 00 u3spwHAma u
30KOHOOABHAMA 871ACM 80 PAMKUMeE HA KOj HAjMAsKY eOHa
noso8uUHa 00 OHue Kou 3acedasaam ce cyouu u3bpaHu
cnoped  memodu  KoUu  2apaHmMupaam  Hajwupoka
3acmaneHocm Ha cydcmeomo [...]

,[...] O0nyKume 3a uzbopom, HA3HAYY8AHEMO U Kapuepama
Ke ce 6a3upaam 8p3 objekmusHU Kpumepuymu U Ke ce
doHecysaam 00 CmMpAHA HA Meno Koe Ke ja 2apaHmupa
He3asucHocmal...]“.(audu mouka 5)

1.CeKoj uma npaso npasuyHo U jagHo, 80 pa3ymMeH POk, rnpeod
He3a8UCeH U HerpucmpaceH co 3aKOH 80crocmaseH cyd 0a
budam paszznedaHu u ymepOeHU Hez2o8UMe 2PaZaHCKU
npasa u 068PCKU UAU OCHOBAHOCMA HA Kakeu 6uno
Kpusu4yHU 068UHEHUja Npomus Hez0.

Mpecydama ce uspekysa jasHo, @ HOBUHApumMe u nNybaukama
moxam 0a 6udam UCKay4eHU 3a 8peMe Ha yeaama unu Ha
den 00 nocmankama 80 UHMepPeCc HA Mopasaom, jasHuom
ped uau  HayuoHanHama - b6ezbedHocm 80  eOHO
0eMOoKpamcKo ornwmecmeo, Koea moda 20 Has0Xyeaam



UHMepecume HA MaAA0AEMHUK UAU 30wmumama Ha
pusaMHUOM #UBOM HA CMpPAHUmMe 80 Cropom, Uau Koad
moa cydom 20 cmema 3a HEONXO0HO 3amod Wmo 80
nocebHuU oKkoaHocmu nybauyumemom 6u moxcen 0a UM
HaHece wmema Ha UHMepecume Ha npasdama.
2. CeKoj Koj e obsuHem 30 KpuBu4yHO Oesno ce cmema 3a
HesuH cé 000eKa He208ama 8UHA He ce OOKax e 0 3aKOHCKU
nam.
3. CeKoj obsuHem 2u uma cnedHuUmMe MUHUMA/HU Npasa:
a. eedHaw, Ha jazukom wmo 2o pa3bupa, 0a b6ude
demanHo u3zsecmeH 3a npupodama u npuyuHUMe Ha
068uUHeHUemMo NoduzHamMo NPomue Heao;
6. da my ce obe3zbedam speme U ycsa08U HEONXOOHU 30
nodzomesysarbe Ha Hezoeama 006paHa;
8. 0a ce bpaHu camuom uau co nomow Ha bpaHumen no
ceoj u3bop, a OoKonKy He pacronaza co cpedcmea 0a
naamu 6paHumen, 0a Oobue becnaameH caywbeH
a080KAM KO2d MOQ 20 HAA0XY8aam uHmepecume Ha
npasdama;
2. camuom 0a 2u cocayuwa uau 0a bapa cocaywysarbe Ha
ceedoyume Ha obsuHeHUemo u 0a b6apa NosuKysaremo u
cocnywysarbemo Ha ceedoyume Ha o0bpaHama 0a bude
nod ycnosu wmo eaxam U 3a cgedoyume HA
obsuHeHuUemo;
0. 0a Kopucmu 6ecnaamHa nomow 00 npesedysay,
O00KO/IKY He 20 pa3bupa uau He 2o 36opysa jazukom Ha Koj
ce odsusa cyderemo.
ECYN wHarnacyBa deka ,[..] npasomo Ha nNpasuyHoO cyoerbe 3a3eMd MaKa 3HA4djHO
mecmo 80 e0HO BeMOKPamMCKo onuwmecmeo wWmo He mMmoxce 6a nocmou onpasoysarbe
30 eseHmMyasHoO PecmpuKMUBHO MOJKy8dre Ha 4YneH 6 cmas 1 o0 KoHseHujama
[...]-’0OcoBeHo BaxHO 3a OBa MCTpaKyBarbe € NPAaBOTO Ha HE3AaBMCEH U HEMPUCTPAceH
CyZ, KOe e 3arapaHTUpaHO BO NPBMOT cTaBs o4 yneH 6 og EKYI. MmeHo, ECHI Bo cayyajoT
Ringeisen V. Austria pekon peka nog, ,He3sasuceH” TpubyHan noapasbumpa He3aBUCHOCT
W oA u3BpLIHATa BAacT u og, ctpaHute.’® Bo Campbell and Fell v UK, Cygot ykaskan Ha
eNleMeHTUTE KoM LUTO M 3ema BO NpeaBua, Kora oueHyBa 3a HesasucHocTa “[..] lMpu
ymepdysaremo danu eOHO meso Moxce 0a ce cMema 3a He3a8UCHO 00 e23eKymusama
u 00 cmpaHume 80 cay4yajom, Cydom 2o umawe npedsud Ha4YUHOM HA UMEHYBAHE HA
Hezosume 471eHOBU U 8pemMempderbemo Had MaHOAMom, MOCMOEHEMO HA 2apPaHYUU

¥ 3a unen 6 Buau Grotian, Article 6 of the European Convention for Human Rights: The right to a fair trial,
Council of Europe Human Rights File No 13, 1993.
http://trove.nla.gov.au/work/21564884?g=+&versionld=25855289

® Buam cras 95 Ringeisen V. Austria A 13 (1971),
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57565#{"itemid":["001-57565"]}




npomue HadsopewHU MpUMUCOYU U npawaremo 0aau meaomo ce rnojasysa u
9
nepyenupa KaKko He3as8ucHo |[...J. *

HenpuctpacHocTa 03HayvyBa HenocToewe Ha AUCKPUMUHALMja Uau npegpacyau. 3a aa
ce 3apoBonu oBa bOapatbe TpuOYHaNoT mopa fga M MOYMTyBa CYBjEKTUBHUOT W
06jeKTMBHMOT tect.” NocroerbeTo Ha HernpucTPacHoOCT 3a LeanTe Ha YneH 6 ctas 1 mopa
[a ce yTBPAM cOrnacHo cybjeKTnBeH TecT, 04HOCHO BP3 OCHOBA Ha /IMYHOTO ybeayBatbe
Ha KOHKpeTeH CyAmja BO AafleH C/y4vaj, HO U cornacHo objeKTMBeH TecT, OAHOCHO
YTBPAYBakeTo Aanu cyAujata NOHYAWN AO0BOJIHWM rapaHuMu 3a Aa ce UCKayun 6uno
KaKOB NermTMmeH COMHeX BO Toj norneg. Ha npumep, Bo cayyajotr Werner v Poland™
CygpoT yTBpaun nospena buaejku eneH CTomnaHcku cyamja, Koj 6apan kanatenkata ga
6uae cmeHeTa o4, Hej3uHaTa No3uLmMja Ha CYACKM IMKBMAATOP, NOAOLLHA 3aceaBan Kako
YNeH Ha CcyaoT Npep, Koj ce pasraeayBano HejsuHoTo bapakse.

111.1 CyOcka npakca Ha ECHI

> Cnyvaj Onyjuk npomue Xpeamcka®

Bo oBoj cnyyaj annuKkaHToT Onyjuk e cyamja wn lNpetcegaten Ha BpxoBHWMOT cyd Ha
XpBaTCKa, Kako W 4yieH Ha [p»KaBHUOT CYACKM coset”". Cny4yajot ce ogHecyBa Ha
anbaTa Ha an/IMKaHTOT 3a HemnpaBMYHA AMCUMMNMHCKA MOCTanka NPOTUB Hero, LITO
[0BeNa A0 YHULITYBake Ha HEeroBWOT yr/ien BO CyACTBOTO MOBP3YyBajKkM ro Co Mo3HaTu
KPpMMWHaNUKW. [UCUMNAMHCKA MOCTanka ce Bogena MpoTMB aMJIMKAHTOT npej,
[p*KaBHNOT CYACKM COBET KOj LITO HALOA AeKa anJIMKAHTOT ja 3n0ynoTpebun ceojata
nosuunja Kako cyguja. NpoTus oanykata o4 ANCUMNAMHCKATA NOCTANKa, anjinKaHToT ce
anen npepd YCTaBHMOT CyA, KOj LWITO ja NOHUWTUA ognyKaTa Ha [JpXaBHUOT CyACKM coBeT
W ro BpaTUA CAYy4ajoT Ha NOBTOPHO pasrnenysarbe. JpXaBHUOT CYACKU COBET MOBTOPHO
HalLOAN AeKa anNMKaHTOT e BUHOBeH. C/ly4ajoT NOBTOPHO H6Un AoHeceH nped YCTaBHUOT
CyA, KOj BTOPMOT NaT ja o4bun »Kanbata Kako HeOCHOBaHa. ANJIMKAHTOT ce *Kanen npea,
ECYM geka AMcumMnIMHCKaTa NocTanKka He 6Mna jaBHa, AeKa TPU YNeHOBM Ha [prKaBHMOT
CYACKM COBET Zasie M3jaBu MPOTMB HEro BO MeaNyMUTE U AeKa He Tpeba aa ce cmetaat
KaKo HenpucTpacHM M fAeKa CcBegoumTe BO Herosa nonsa He 6bune cocnywanu. ECYMN
HalON AeKa OBaa anuMKauuvja e AonylwTeHa U ro Tpetupan [prKaBHUOT CyACKU coseT
Kako TpubyHan Bo pamkuTe Ha uneH 6 oa KoHBeHuMjaTa. CyaoT BO 0BOj Cay4aj yTBpAMA
nospefa Ha u4neH 6 ctaB 1 (NpaBo Ha MPaBUYHO CcyAere) NopagM HefoCTUr Ha

¥ Byuaum cras 78 Campbell and Fell v UK A 80 (1984) 7 EHRR 165,
http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-57456#{"itemid":["001-57456"]}

% Buawm cras 46 Hauschildt v. Denmark A 154 (1989), 12 EHRR 266. TectoT 61 3a npsnat ¢popmyanpaH BO
cnyyajort Piersack v Belgium A 53 (1982)5 EHRR 169.
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57500#{"itemid":["001-57500"]}

! Anankaumja 6p. 26760/95, Mpecyaa og 2001, http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
59880#{"itemid":["001-59880"]}

* Annnkauuja 6p. 22330/05;

» Buan ¢ycHoTa 32 norope BO TEKCTOT.




HEeMpPUCTPACHOCT Ha TPWU YNeHOBWM Ha [pP*KAaBHMOT CYACKM COBET BO AMCUMMNJIMHCKATA
nocTanka npoTUB anjnkaHToT. CyZoT cMeTan M AeKa HEeonpaBhaHO € MCK/yYy4yeHa
jaBHOCTa oA nocTtankaTa M AeKa nocTankaTa Tpaena npeaonro (npeky 6 roguHu). Cyaot
MCTO TaKa Halwon feKa oAbuBarbeTo Ha XPBATCKUTE BAACTU 33 COCNYLUIYBakbe Ha
cBegoumTe Ha oabpaHaTa BOAENO KOH OrpaHuWyyBarbe Ha CNOCOBHOCTA Ha an/IMKaHTOT
[a ro NpeTcTaBu CBOjOT C/yYaj, OQHOCHO AeKa XPBATCKMTE BAACTU ro nospeaunne vnieH 6
cTaB 1 BO fenoT 3a e4HAKBOCT Ha OpyKjaTa.

» Cnyvaj baka npomue YHaapuja

Bo egHa noHoBa npecyaa og 2014 roanHa Baka v. Hungary94 Cy4oT Hawon nospesa Ha
yneH 6 crtaB 1 (npaBo Ha npuctan go cya) og EKYM. OBoj cnydyaj ce ogHecyBa Ha
npeaspeMeHO npecTaHyBakbe Ha MaHAAToOT Ha r-auvHoT baka Kako [MpeTcepaten Ha
BpxoBHMOT cyp Ha npaBgata Ha YHrapuja M Ha OTCYCTBOTO Ha MpucTan go cyg 3a
ob6xanyBarbe Ha TakBaTa oOfJjlyKa 3a npeApemeHO npectaHyBake. [-anH Baka 6un
nopaHelueH cyaunja Ha ECYM (1991-2008). Bo 2009 roa,. 6un nsbpaH kako MNpeTtcenaten
Ha YHrapcknot BpxoBeH cya 3a MaHAaT og, wecT roguHu. MerfyTtoa Bo 2011 6un aoHeceH
HOB 3aKOH CO YMe LWTO CTanyBakbe BO CWJIa 3aBpPLUYBaAsl U MaHAATOT Ha MpeTcenatenoT Ha
BpxoBeH cya. Kako pesynTaT Ha Toa r-guH baka 6un paspelueH Tpu U NoA roAuMHU npes,
HOPManHOTO Bpeme Ha WCTeKyBarbe Ha maHgatoT. CornacHo HOBWUTE KPUTEPUYMMU
NOCTaBeHN BO HOBMOT 3aKOH 33 KaHauMZatn 3a [lpetcegaten Ha Kypwuja (HosuoT
BpxoBeH), KaHoMAATUTE MOpPa A3 MMAaT NeT roAvHU UCKYCTBO KaKo cyaunu Bo YHrapwja.
BpemeTo NOMMHATO KaKo cyamja BO MefyHapoLHW CYy0BU He ce 3aCMEeTYyBaso BO TOA U I-
OVH BbaKka He r1 ucnonHysan ycnosute 3a MNpetcegaten Ha HoBuoT Kypua. MoTnunpajku ce
Ha uneH 6 ctaB 1 (npaBo Ha npuctan go cya) r-avH baka ce xanen geka my 6un oabueH
npucTanoT A0 cyA 3a 43 ja obkanyBa oA/lyKaTa 3a HEroBoTO paspellyBakbe KaKo
npeaBpemMeHo npectaHyBakbe Ha MaHAATOT U AeKa HeEMal MOXHOCT 3a HMKaKBa dopma
Ha NpaBeH ek, Aypy HU of, YCTaBHMOT cya. Toj, UCTO TaKa, ce Xanen u Ha nospeaa Ha
uneH 10 (npaBo Ha cnoboaa Ha M3pasyBakbe) AeKa HEFOBOTO paspellyBakbe € pe3ynTaT
Ha KPUTUKUTE KOM LUTO jaBHO M yMaTyBajl BO BPCKA CO BNAAMHUTE MOJINTUKU 3@ CYACKUTE
pedopmun Bo 3emjaTa. CyaoT BO OBOj C/yyaj HalloON NoBpeaa Ha yneH 6 ctas 1, Aeka
npucTanotT A0 cyh Ha r-guHoT baka 6un nonpedyeH, co ornes Ha Toa Aeka
npeABPEeMeHOTO MpecTaHyBatbe Ha HEroBMOT MaHAAT O6WA0 HanUWaHO BO HOBMOT
OcHOBEH 3aKOH Ha YHrapuja u geka oTTyka U He 61M10 NoA/I0XKHO Ha HUKAKBa peBusuja.
Mcto TaKa, CyaoT Hawon M noBpega Ha uneH 10 o EKYM cmertajkm  aeka
paspelyBareTo Ha r-auMH baka 6uMno npepn ce pe3yntat Ha HEroBUTE KPUTUKWU jaBHO
M3pa3eHn cnpema BAASMHUTE NOJUTUKM 32 pedopmMuTe BO CYACTBOTO U AEKA TOA MOXKe
[a BAKWjae BP3 CTPABOT Ha cyauuTe Aeka Ke ja usrybart cyamckata ¢yHKUMja U Ke ce
obecxpabpaT cygmuTe Aa faBaaT KPUTUYKKM 3a6eellkn BO BPCKa CO jaBHUTE UHCTUTYLMK
W MOJIUTUKMN.

* Anavkaumja 6p. 20261/12;
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"appno":["20261/12"],"documentcollectionid2":["GR
ANDCHAMBER","CHAMBER"],"itemid":["001-144139"]}




» Cnyuaj CHexcaHa lepoecka Monyescka npomue MJP MakedoHuja u nem dpyau

95
anaukayuu

Cny4yajoT ce ofHecyBa Ha LWeCT MOPaHELWHM MaKeOOHCKM CyauMM KoM MoAaHecyBaat
anavkaumn po ECYHIT BO BpcKka co nocTanKkaTa 3a HMBHOTO paspellyBarbe. Cute
anJIMKaHTU CO MUCKAYYOK HA MPBMOT Ce *KanaT BP3 OCHOBA Ha uneH 6 on EKYM peka
npoueaypaTa 3a paspellyBatbe 6una 3anoyHaTa Ha baparbe Ha YneH Ha CyacKMoT coBeT
KOj LITO NOAOLLHA y4ecTByBan M BO OZ/lyKaTa 3a pa3pellyBakbe Ha annKaHToT. TpeTtmoT
W LIECTMOT arnJIMKaHT Ce KanaTt AeKa YneHosu Ha Komucujata BoCnocTaBeHa BO paMKute
Ha CyACKM COBET, YMjlUTO M3BELUTAj C/Y)KES KaKo OCHOBA 3a oanyKkata Ha Cyackuor
COBET, WMCTO TaKa Yy4yecTByBajse nMpu [OOHECYBakbeTO Ha O4NyKaTa 3a HMBHOTO
pa3spewyBare. [IpBMOT WM LWECTMOT anJuKaHT WCTO TaKa HaseAyBaaT W JIMYHA
MPUCTPACHOCT o4 cTpaHa Ha MNpeTcegatenoT Ha BpxoBHMOT cya, Koj WTo e ox officio uneH
Ha CyackmoT coseT, CO orneA Ha HeroBaTa MnpeTXogHa WHBOJIBUPAHOCT BO
04,06pyBatbETO HAa CYACKOTO MUC/IEHE BP3 OCHOBA Ha Koe ce notnupan CyacKMOT coBeT
BO MocTankata npotMB HUB. Kaj nNpBMOT anaMKaHT JMYHATA NPUCTPACHOCT Ha
MpeTceaatenot Ha BpxOBHMOT cya e ywTe noBeKe 3ajakHaTa CoO HerosuTe W3jaBu BO
MeaNyMUTE BO KOW LUTO TOj U3pasu rnegumiita npoTms Hea.

MpPBMOT anaMKaHT ce Kanen aeka CyAcKMOT coBeT He 6MA He3aBWCEH BO HEj3UHMOT
C/Nyyaj 3aToa LWTO ro BK/AydYyBa MUHMCTEPOT 3a MpaBAa YMJLITO T1ac, 3eMajku ro BO
npeasua, HEKOMNAETHMOT cocTas Ha CyACKMOT coBeT BO Toa Bpeme 6ua npecyaeH 3a
Hej3MHOTO paspellyBakbe.

BTopnoT W TpeTMoT anJMKaHT ce »anaT 3a HeAoCTaTOK Ha He3aBWUCHOCT M
HemnpucTPacHOCT Ha cyauuTe 4YneHoBn Ha COBeTOT 3a mocTanysakbe Mo Kanbu npepg,
BpxoseH cya npotus oaaykute Ha CyAcKMOT COBeT 33 paspellyBarbe Ha CyAuu Koj,
cnopej, aninMKaHTUTe, e LenocHo 3asuceH og CyackmoT coseT. Bo Bpcka co oBa TpeTnoT
anAuKaHT TBPAM fAeka oBoj CoBeT HMKOraw Hema [OHeCeHO OAJlyKa CNpOTMBHA Ha
oanykata Ha CyacKkuoT coBer.

Hekou of, aniMKaHTUTE ce XanaT AeKa NocTankaTta 3a paspellyBakbe BO HUBHUTE Cayvaun
He ce o4BMBafia BO COrNacHOCT npoueaypanHute 6aparba Ha YneHoT 6 oa EKYM, aeka
TUE He MOMKejle Ja KOMEeHTMPAaT Ha A0oKa3uTe NoAgHEeCceHW NpPoTMB HMB, AeKa CyacKkuoT
coBeT M oTdpana HUBHUTE Oaparba 3a COCNyLIyBarbe Ha CBeAOLM, AeKa um 6uno
onbueHo bGaparbeTo 3a fa y4ecTByBaaT BO NOCTanKkata WM AeKa ojJsiykaTa He buna
obpasnoxeHa.

MPBMOT M TPETUOT aNJIMKAHT UCTO TaKa Ce }Kajene AeKa U3jaBuTe AaZeHM BO MeaANnyMnTe
oA, uneHosn Ha CyACKMOT cOBET rv noBpesyBa HUBHUTE MpaBa oA yneH 6 cTaB 2 of,
KoHBeHUMjaTa.

* Nopaan canuHocTa Ha (GaKTUTE CyAOT M CrojyBa CUTE LWIECT ariuKauuu Bo egHa. Buau Anaukaumja 6p.
48783/07,http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["macedonia"],"respondent":["M
KD"],"documentcollectionid2":["CASELAW"],"itemid":["'001-117473"]}




HeKkou og, annvkaHTUTe ce Kasnene M Ha nospena Ha YneH 5, 7, 8, 9, 10, 13 n 14 opn
KoHseHumjaTa. ECHIN BO 0BOj C/lyyaj NOCTaByBa HEKOJIKY Npallakba:

=[lann anankKaHTUTe nmane dep cocnyllyBare BO COMTAaCHOCT €O YaeH 6 ctas 1 oz
KoHBeHUMjaTa? OcobeHO Aanu cayvyaute Ha annMKaHTUTe Buae TpeTupaHu og,
CTpaHa Ha ,He3aBUCEH M HenpucTpaceH TpubyHan“ cornacHo 6aparbaTta Ha
yneH 6 o KoHBeHuujaTa? Bo BpcKa co oBa:

1. Moxe nu Cyackmot coset Ha MJPM Koj rm paspewnn BTOpMOT, TPETUOT,
YeTBPTMOT, MNETTMOT W LWeCTUOT aNJMKaHT, Ja ce cmeTa 3a
HenpucTpaceH co ornes Ha $akTOT AeKa BKAydyyBa U/JIEHOBU KOM
npeTxoaHo 6apane paspellyBarbe HAa OBME aMANKAHTU?

2. Bo cny4yajoT Ha NpBMOT anMKaHT, moxe 1 Ha CyacCKUMOT COBET KOj ro
BK/lydyBan TorawHuoT MpeTcegaten Ha BpxoBeH cyn Kako ox officio
YsieH, Aa ce rnefa Kako HenpucTpaceH BO O4HOC Ha:

o ydyectBoTO Ha [lpetcepgatenor Ha BpxoBHWMOT cya BO
rpafaHckMoT oagen n Ha OnwTaTa ceaHUUA Ha BpxoBHMOT cya,
(npep, paspelwyBarbeTo Ha MPBMOT amnJMKaHT) Kage 6buna
OOHeceHa oANyKa Koja He e BO MO/I3a Ha NPBMOT anMKaHT, a
BP3 KOja ce Temenena opnykata Ha CyAckuoT coseT 3a
pa3pellyBatbe Ha anMKaHTOT U

o jaBHuTe u3jaBu Ha [lpeTcepatenoT Ha BpxoBHWOT cya ywTe
npeg, 3aBplUyBarbeTO Ha NoCTankaTa 3a paspellyBarbe?

3. Bo ogHOC Ha NpBMOT anaWKaHT, gann CyAaCKMOT COBET KOj LITO TOorawl
61N HeKomnaeteH (camo AeceT YNeHOBM) MOXKe Aa Cce CMeTa KaKo
HenpucTpaceH W He3aBUCEH WMajKM 1o npeaBwui y4yecTBOTO Ha
MWHKUCTepOT 3a NpaBaa BO OA/1yKaTa 3a paspellyBarbe (Koja wTto bapa
KBaAMbMLUMPAHO MHO3MHCTBO Ha AeceT of, MeTHaeceT 4Y/eHOBU) Ha
NPBUOT anNINKaHT.

4. Bo ofHOC Ha CNy4YajoT 3a WECTMOT anMKaHT, ganv CyacKMOT COBET KOj
Toraw ro BKaydysan [peTceaatenoT Ha BpxOBHMOT cyg moxe Aa ce
CMeTa 3a HenpucTpaceH, MMajku ro npeasui HEroBOTO Yy4ecTBO BO
KPMBUYHMOT ogaen Ha BpXoBHMOT cya KOj ro yCBOMA MUCNEHETO 0Of,
10 pekempu 2010 roa. Koe He 6UNO BO MON3a HA LLIECTMOT an/INKaHT.



» Cnyuaj TpeHoagun UeaHoscku npomuse M1JP MakeaoHuja%

OBoOj cnyyaj e MHTepeceH BuaejkM ce oaHecyBa Ha paspellyBarbe Ha Cyauja-MaKeLoHCKM
Op¥KaBjaHWH KAKO pe3ynTaT Ha oasnyka Ha KomwucujaTa 3a Bepudukaumja Ha dakTw.
buzaejku ce paboTu 3a cayyaj Koj ce oaHeCyBa Ha pa3peLlyBakbe Ha cyamja BP3 pasinyHa
OCHOBA BO O4HOC HA NPETXOAHO W3/I0XEHUTE Cyyan, o, ocobeHa BaXKHOCT € U Toj Aa
6uae npeseHTUpPaH BO OBaa aHau3a.

AnnuKkantoT TpeHaadun MeaHOBCKM 6un cyamja Ha YctaBeH cyag og 2003 go 2011
roAMHa Kora e paspelleH Kako pe3ynTaT Ha nocTanka 3a /AycTpaumja BO Koja 6una
JOHeceHa opjJsiyka feKka Toj 6un copaboTHWMK co TajHuTe cayx6u. Bo BpemeTo Ha
HEeroBoTO pa3peLllyBakrbe Toj e u MpeTcepaten Ha YcTaBHMOT cya. Bo nepmnonot npea u 3a
Bpeme Ha nocTankaTa 3a NycTpauuja MMasio MOCTOjaHN TEH3UM M PasMeHa Ha jaBHM
usjasu nomery BnapaTta u YcrtasHuoT cya. Bo 2010 roamHa Toj noaHen Tyxk6a npepg
OOMALLIHMOT YnpaBeH cya NpoTus oaayKaTa Ha Komucujata. YnpaBHUOT cyA ja noTBpauAa
oanyKkata Ha Komucujata. MoHaTamy anaMKaHTOT NogHen anba Ao BpXoBHWOT cya, BO
KOja ja n3pasun cBojaTa 3arpuKeHOCT OKOJY Lie/IOKyNHaTa NpaBUYHOCT Ha MOCTankarta u
rpewkun BO yTBpAyBarbe Ha ¢dakTUTe M npasoto. Bo 2011 rogmMHa BpxoBHWMOT cyn ja
NnoTBpAUN OopJ/iyKaTta Ha YnpaBHWOT cyd. Bo 2011 rogmHa MapnameHtoTt ex lege ro
paspeLwnn anjankaHToT Of HerosaTa MO3uUMja KaKo Cyauja Ha YCTaBeH cyh, U MNOKpaj
eKnepTcKMTe AebaTH 3a YCTaBHOCTA HA TaKBaTa OA/lyKa. ANIMKAHTOT NOAHEN ananKalmja
npen ECYM »anejkn ce Ha noBpefda Ha uneH 6 of KoHBeHUMjaTa 3a LE/IOKyMNHaTa
NPaBMYHOCT Ha MOCTankata 3a JycTpauuja. Toj ce Kanen 3a HeJOCTUr Ha
HEenpUCTPaCHOCT U He3aBUCHOCT Ha KomucKjaTa 3a BepuduKaumja Ha GakTu co ornepq, Ha
jaBHUTe u3jaBM HanpaBeHW O NOAUTUYKUTE MPETCTaBHULM WU CYACKUTE CNyxbOeHuum,
NOSIMTUYKOTO BAMjaHWe of, Bnapata, dyHKUMOHUPaHeTo M cocTaBoT Ha KomucumjaTa 3a
BepuduKaumja Ha GaKTM M NPOMOLMja Ha CyAMUTE KOW LUTO ro BOAENe HEFOBMOT CAyYaj.
ANZIMKAHTOT UCTO TaKa Ce Kajfen AeKa NPUHLMNUTE Ha e4HAKBOCT Ha OpyKjata wu
KOHTPAAMKTOPHOCT BO MOCKankaTta 6uie noBpefeHW KaKo pesynTaT Ha NOCTOjaHuoT
NPUTUCOK NPOTUB HEro Aa He ce OTKpujaT KnacubuumpaHmte MHGOPMaLMKN, KPATKUOT
BPEMEHCKM Mepuos WTO TOj rO MMan 3a NOAFOTOBKA HAa apryMeHTUTE M HErosuoT
OrpaHWYeH NpucTan A0 AOKYMEHTUTe Of, eAHa CTpaHa, U HeOoBAACTEH W HeorpaHuyeH
npuctan Ha gpyrute AOKYMEHTHU, o4, Apyra CTpaHa. ANIMKAHTOT Ce aau U 3a HEeroBmoT
npucTan 4o cya, UMmajku ro npeasus GakToT AeKa CyaoBUTe He BOCNOCTaBMAE LEeNoCHa
HaZNeXHOCT BP3 haKkTUTe U TOj He Moxen edeKTUBHO Aa rM nobmsa KAyyHUTE AOKasu
NPOTUB Hero, LWITO ro CTaBMAO BO NOHENOBO/JHa nosoxba BO oAHOC Ha AprKasaTa.
ANAMKaHTOT UCTO TaKa Ce »KaNu Ha apbUTPEPHOCT BO OLLEHKATA HA AOKa3nUTe U HeZoCTUr
of, 0bpasnoxeHne Ha og/ykuTe. Toj UCTO TaKa CMeTa AeKa My e NoBpeseHO NPaBOTO HA
npesymnumja Ha HEBMHOCT BP3 OCHOBA Ha usieH 6 cTtaB 2 oa KoHBeHUMjaTa U HEroBOTO
NpaBo Ha oabpaHa BP3 OCHOBA Ha useH 6 cTpas 3(6) 1 (4). ANJMKAHTOT Ce »Kanu 1 Ha
nospesa Ha uneH 13 peka de facto Heman epeKTMBEH MPaBEH JieK 33 Aa MM 3aWTUTU
HerosuTe npasa oa, KoHseHyujaTa.

% Annvkaumja 6p.29908/11, noaHeceHa Ha 9 maj 2011, suam
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["macedonia"],"respondent":["MKD"],"doc
umentcollectionid2":["CASELAW"],"itemid":["001-115519"]}




Mpawarbata Kom wTo ECYIM rm noctasyBa 40 CTPAHKUTE BO OBOj CNy4aj ce:

1. Janu uneH 6 ctaB 1 moxe Aa ce NPUMEHU HA NOCTAaNKUTE BO KOHKPETHMOT C/ly4aj?
2. Jann Komwucujata rm 3ag0BONYBa KpUTEpUymUTe BOCMNOCTAaBEHM CO MpaKkcata Ha

ECYM 3a ga ce cmeTa Kako , TpubyHan“ Bo pamMkuTe Ha YneH 6 og KoHBeHumjaTa?

3. Jann annukaHTOoT MMan ¢ep cyaere BO COMIAcHOCT co uyneH 6 ctas 1 opf

KoHBeHumjaTa? OcobeHo panu:

a) TpubyHanot (KomucujaTta) Koj ce 3aHMMaBan CO CNY4YajoOT HA anNJIMKAHOTOT 6umn

He3aBWCEH W HeNnpUCTPaceH, UCMONHYBAjKM M GaparbaTa Ha YneH 6 ctaB 1 op,
KoHBeHuuMjaTa? [anu npaBunaTta Ha nocrankata Ha Komucujata 6une jacHu u
JOCTanHW BO nornes Ha cute dasn Ha nocTtankata npes KomucujaTta,
obe3benyBajkn AeKka npaBaTa Ha anJMKaHTOT Ke buAaaT 3aWTUTEHN BP3 OCHOBA
Ha YnieH 67
Janv cyamjata B.C. 6un BmeLlaH BO nocTanKkaTta npes YnpaseH cya, U ako 4a, Bo
KOe CBOjCTBO?
Jdann moxe annukaHToT, 6e3 ga My buae AafeHO TEXHUYKO MperneayBarbe,
edeKTMBHO [Ja ja ocnopyBa aBTEHTUYHOCTA HA [AOKYMEHTUTE Kou bune
COApPMKaHU BO CNUCUTE KOW BUe KNy4yHU NPOTMB Hero? Bo OBOj KOHTEKTCT ce
nocTaByBa NpaLakeTo AaAM TOj MMan Npuctan A0 CyA CO LesI0OCHa Haa eXHOoCT
Bp3 $paKTMTe penieBaHTHM 3a NocTankaTa 3a nycTpaymja’?

A) Jann ananKkaHTOT MMan LenoceH npuctan A0 CUTe AOKYMEHTU U AO0BOJIHO

BpeMe 3a Aa rv NoAroTBM HErOBUTE aprymMeHTM BO NnoctankaTa npes Komucujata
n cyposute?

4. [anv npaBOTO Ha Npe3ymnumja Ha HEBUHOCT rapaHTUPAHO CO YNeH 6 cTaB 2 of,
EKYM 61no noumTyBaHoO BO 0BOj cy4aj? OcobeHo, Aanu jaBHUTE U3jaBM HanpaBeHU of,
NOSIUTUYKMN U CYACKM MPETCTaBHULM, KaKo WTo 6uao nucmoTto Ha lMpemuepoT og 24
centempu 2009 roanHa unu m3jasata Ha lNpeTcegatenot Ha BpxoBHMOT cya o4 4 mapT
2010 roaunHa, ro nospeayBaaT NPABOTO Ha aMNJIMKAHTOT Aa Ce NPeTnocTaByBa 3a HEBUH
BO TEKOT Ha NOCTankKaTa 3a aycTpaumja?

5. Bo 04HOC Ha MOCTOEHETO Ha epeKTUBEH MpaBeH JeK CyAoT MnpallyBa Aanu
anJIMKaHTOT MMaN Ha HeroBo pacnonarakbe edeKTMBEH AOMALLEH NeK 33 Herosute
*Kanbu Bp3 ocHOBa Ha uieH 6 1 8, Kako wTo H6apa uneH 13 og KoHBeHuumjaTa?

Mmajkn v npeasuz MakegoHCKUTE npeameTy nogHeceHu ao ECYM npotme MJP
MakenoHuja, a KoM ce ogHecyBaaT Ha noBpeau Ha npasaTta og KoHseHuujaTa BO
NnocTankute 3a paspellyBarbe Ha CyAMW, MOXKe Ja Ce W3B/ledye efeH reHepaneH
3aK/IY4YOK AeKa

S

=
=

Bo ppskaBaTta nocTojaT npobsemy MOBP3aHM CO MOCTANKUTE KOM Ce OABMBaaT npes
COOABETHUTE TeNa/MHCTUTYUMM 3a paspellyBarbe M MMEHyBakbe Ha Cyauu, Kako M 3a
M3peKyBakbe Ha AUCLUMMNINHCKM MepKU. HajuecTo cTaHyBa 360p 3a noBpeauM Ha NpaBoTo Ha
NpaBUYHO CyZeHe BO Ae/I0T Ha HE3aBMUCHOCT M HEMPUCTPACHOCT Ha TPMBYNaHOT, NpucTan Ao
cyA, NPaBOTO Ha NpecymMmnumja Ha HEBUHOCTA, eAHAKBOCTA HA OPY»KjaTa U CIMYHO.

OcTaHyBa Aa ce BUAM KakBK Ke buaaT npecyauTe 1 pasmucayBaketo Ha ECHIMN Bo ogHoc
Ha OBMe Mnpallara BO OBME Cay4au.
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HYRIJE

Né vendin toné, sikurse edhe né vendet e tjera qé bazohen né parimet e sundimit té sé
drejtés dhe ndarjes sé pushtetit, gjyqésia éshté bartési kryesor i funksionit mbrojtés né
realizimin e lirive dhe té drejtave individuale té njeriut dhe té gytetarit. Kété funksion
dhe kompetencé té saj, gjyqésia mund ta realizojé vetém né qofté se bazohet dhe
udhéhiget nga parimet e kushtetutshmérisé dhe té ligjshmérisé, pavarésisé dhe té
paanésisé, edhe até si né aspektin institucional, ashtu edhe né até funksional. Ka
instrumente té ndryshme ligjore gé jané paraparé né legjislacion dhe té cilat jané né
dispozicion pér realizimin dhe mbrojtjen e té drejtave fondamentale gé paraqgesin njé
bazé té pashmangshme té demokracisé dhe té rendit demokratik. Késhilli i Evropés, né
rekomandimin e tij REC(2004)6, e pérmend nevojén gé vendet ta pércaktojné ekzistimin
e mjeteve efikase juridike né té gjitha fushat e sistemit juridik. E drejta pér mjet efektiv
juridik éshté e mbrojtur me nenin 13 té Konventés Evropiane pér té Drejtat e Njeriut
(KEDNJ), sipas té cilés “[..]Jcdokush, té cilit i jané shkelur té drejtat dhe lirité e
pércaktuara né kété Konventé do té keté mjet efektiv prané organeve vendore,
pavarésisht se shkelja éshté kryer nga persona gé e kané kryer detyrén e tyre zyrtare.”
Vlerésimi i pérgjithshém pér efektivitetin e mjeteve juridike éshté vleré plotésuese pér
procesin e paraanétarésimit té vendit né BE, duke e pasur parasysh se Karta e BE-sé pér
té drejtat themelore, e cila mori fuqgi té obligueshme ligjore me hyrjen né fuqi té
Marréveshjes sé Lisbonés té vitit 2009, thoté se ¢do njeri té cilit i jané shkelur té drejtat
dhe lirité e garantuara me té drejtén e BE-sé ka té drejté pér mjet efektiv juridik para
tribunalit kompetent. Kjo, ag mé tepér pér shkak se duhet té sigurohet se mjetet
vendore juridike jané efikase né praktiké dhe se ato do té rezultojné me vendime
meritore dhe me njé kompensim pérkatés pér ¢do shkelje té konstatuar né pérputhje
me rekomandimin REC(2004)6 té Késhillit té Evropés.

Temé e késaj Analize jané mjetet vendore juridike gé jané né dispozicion té gjykatésve
gjaté procedurave pér emérim, shkarkim dhe shqiptim té masave disiplinore. Ideja pér
pérgatitjen e njé analize té kétillé doli nga pérfundimet dhe rekomandimet e “Analizés
pér pavarésiné e gjyqésisé né Republikén e Magedonisé — perceptimet, véshtirésité dhe
sfidat”, té pérgatitur nga Instituti pér té drejtat e njeriut (mé tutje né tekst, Instituti):l né
vitin 2013, né kuadér té projektit me emér té njéjté, qé kishte pér qgéllim té kontribuojé
pér rritjen e pavarésisé sé gjygésisé me cka do té pérforcohej edhe paanésia gjaté
marrjes sé vendimeve gjyqésore. Njéri nga rekomandimet e analizés sé vitit 2013 ishte
té shqyrtohej mundésia pér futjen e mjetit efikas juridik pér vlerésimin e varésisé dhe té
anshmeérisé gjaté zgjedhjes sé gjykatésve dhe kundér vendimit té Gjykatés Supreme pas
ankesés ndaj vendimit té Késhillit Gjygésor pér shkarkimin e ndonjé gjykatési ose pér
ndonjé masé té shgiptuar disiplinore. Rekomandimi ishte dhéné pér shkak se gjaté

! Instituti pér té drejtat e njeriut (IDNJ) éshté shoqgaté e qytetaréve, misioni i té cilés éshté promovimi,
mbrojtja dhe avancimi i té drejtave dhe lirive té njeriut népérmjet edukimit té vazhdueshém té publikut
profesional dhe analizés sé gjendjeve, organizimit té diskutimeve profesionale né kuadér profesionit juridik
dhe diskutimeve pér opinionin e gjeré, me géllim té pérforcimit té kapaciteteve dhe té mekanizmave pér
promovimin, garantimin dhe mbrojtjen e lirive dhe té drejtave té njeriut.




aktiviteteve té projektit dhe anketés sé zbatuar u konstatua se zgjedhja, avancimi dhe
shkarkimi i gjykatésve nga Késhilli Gjygésor éshté nén ndikimin dhe presionin e
organeve ose té institucioneve dhe individéve té tjeré qé nuk i takojné profesionit té
gjygésisé.

Qéllimi i késaj Analize éshté té shqyrtohet mundésia pér futjen e mjetit efikas juridik né
procedurat e zgjedhjes sé gjykatésve dhe kundér vendimit té Gjykatés Supreme pas
ankesés ndaj vendimit té Késhillit Gjyqésor pér shkarkimin e ndonjé gjykatési ose pér
ndonjé masé té shqiptuar disiplinore, dhe ajo pérbéhet nga tre komponente kryesore:

I Analiza e kornizés ligjore té vendit sa i pérket ekzistimit té mjeteve juridike né
procedurat pér zgjedhjen, shkarkimin dhe pérgjegjésiné disiplinore té
gjykatésve;

Il. Analiza komparative sa i pérket ekzistimit té mjeteve efektive juridike pér
emérimin, shkarkimin dhe shqiptimin e masave disiplinore pér gjykatésit né
Republikén e Kroacisg, Republikén e Sllovenisé dhe Republikén e Serbisé, dhe

IIl. Standardet ndérkombétare sa i pérket zgjedhjes, shkarkimit ose shqiptimit té
masave disiplinore pér gjykatésit me njé theks té vecanté né praktikén e
GJEDNJ-sé.

Teksti i Analizés pérmban edhe rekomandime dhe pérfundime, té cilat japin propozime
konkrete pér ndryshimin e rregulores pérkatése, me qéllim té krijimit té mjeteve efikase
juridike pér gjykatésit né procedurat pér zgjedhje, shkarkim dhe shqgiptim té masave
disiplinore.







I. ANALIZE E KORNIZES LIGJORE TE VENDIT SA | PERKET EKZISTIMIT
TE MIETEVE JURIDIKE GJATE PROCEDURAVE TE ZGJEDHIES,
SHKARKIMIT DHE TE PERGJEGJESISE DISIPLINORE SE GJIYKATESVE

Procedurat pér emérimin dhe shkarkimin e gjykatésve, si dhe procedura disiplinore pér
pércaktimin e pérgjegjésisé sé tyre éshté rregulluar me kéto akte juridike té vendit:

= Kushtetuta e RI\/I—séZ;

»  Ligji pér gjykatat’;

»  Ligji pér Késhillin Gjygésor té& RM-s&*;

= Rregullorja pér punén e Késhillit Gjyqésor t& RM-s&’;

=  Rregullorja pér procedurén dhe ményrén e pércaktimit té kryerjes
joprofesionale dhe té papérgjegjshme té funksionit té gjykatésits; dhe

= Rregullorja pér procedurén pér pérgjegjésiné disiplinore té gjykatésve7.

Sipas Amendamentit XXIX té Kushtetutés, té miratuar né dhjetor té vitit 2005, Késhilli
Gjygésor, pérve¢ kompetencave té tjera, ka kompetencé t’i zgjedhé dhe t’i shkarkojé
gjykatésit dhe gjykatésit- poroté, e konstaton pérfundimin e funksionit té gjykatésit, i
zgjedh dhe i shkarkon kryetarét e gjykatave, e ndjek dhe e vleréson punén e gjykatésve,
vendos pér pérgjegjésiné disiplinore té gjykatésve, etj. Sipas paragrafit 2 té
amendamentit té cituar té Kushtetutés, gjaté zgjedhjes sé gjykatésve, gjykatésve-poroté
dhe kryetaréve té gjykatave, do té mbahet llogari pér pérfagésimin proporcional dhe té
drejté té qytetaréve gé u takojné té gjitha bashkésive.

Késhilli Gjygésor paraget njé organ té pavarur té gjyqésisé, gé e siguron dhe e garanton
pavarésiné e pushtetit gjygésor. Késhilli pérbéhet prej gjithsej 15 anétaréve me mandat
prej gjashté vitesh, me té drejté pér rizgjedhje, duke e pérfshiré: Kryetarin e Gjykatés
Supreme dhe ministrin pér drejtési, té cilét jané anétaré sipas funksionit, me ¢’rast
ministri pér drejtési merr pjesé né punén e Késhillit pa té drejté vote8; teté anétaré té
Késhillit i zgjedhin gjykatésit nga radhét e veta, prej té ciléve tre jané pjesétaré té
bashkésive gé nuk jané shumicé, me ¢’rast mbahet llogari pér pérfagésimin proporcional
dhe té drejté té gytetaréve gé u takojné té gjitha bashkésive; tre anétaré té Késhillit i
zgjedh Kuvendi me shumicé votash nga numri i pérgjithshém i deputetéve, me ¢’rast

? Gazeta zyrtare e RM-sé nr. 52/1991.

® Gazeta zyrtare e RM-sé nr. 58/2006; 62/2006; 35/2008 dhe 150/2010. Vendimet e Gjykatés Kushtetuese
U.nr.256/2007 té datés 16 prill 2008, té publikuar né Gazetén zyrtare t& RM-sé nr. 61/2008; U.nr.74/2008 té
datés 10 shtator 2008, té publikuar né Gazetén zyrtare t& RM-sé nr.118/2008; U.nr.124/2008 té datés 14 janar
2009, té publikuar né Gazetén zyrtare t& RM-sé nr. 16/2009 dhe U.nr.12/2011 té datés 29 shkurt 2012, té
publikuar né Gazetén zyrtare t& RM-sé nr. 39/2012.

‘Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe 100/2011.

*Gazeta zyrtare e RM-sé nr. 15/2007 dhe 142/2009.

®Gazeta zyrtare e RM-sé nr. 15/2007, 142/2009 dhe 127/2010.

’Gazeta zyrtare e RM-sé nr. 15/2007, 142/2009 dhe 127/2010.

® Me ndryshimet e fundit t& Ligjit pér Késhillin Gjygésor t& RM-sg, té cilat hyné né fugi né muajin gusht té vitit
2011 (Gazeta zyrtare e RM-sé nr. 100/2011), ministri pér drejtési merr pjesé né punén e Késhillit, pa té drejté
vote.




duhet té keté shumicé votash nga numri i pérgjithshém i deputetéve gé u takojné
bashkésive gé nuk jané shumicé (shumica e Badenterit) dhe dy anétaré té Késhillit, prej
té ciléve njéri éshté pjesétar i bashkésive gé nuk jané shumicé, i propozon Kryetari i
shtetit, ndérsa zgjedhjen e bén Kuvendi.

Pérbérja e kétillé e Késhillit Gjygésor nuk éshté né pérputhje té ploté me standardet
ndérkombétare té cilat e mbrojné pavarésiné dhe paanésiné e gjygésisé dhe té cilat
rekomandojné qé pérfagésuesit e pushtetit ligidhénés dhe ekzekutiv té mos jené
anétaré té késhillave gjyqésoré. Né kété drejtim jané edhe ndryshimet e paralajméruara
té Kushtetutés, té cilat kané pér géllim ta rrisin numrin e anétaréve té Késhillit Gjyqésor
dhe t'i largojné ministrin pér drejtési dhe kryetarin e Gjykatés Supreme, si anétaré sipas
funksionit té tyre.

Mendimi i Institutit éshté se teté gjykatés, si¢ éshté gjendja aktuale né Késhillin
Gjygésor, kundrejt shtaté anétaréve té cilét nuk jané gjykatés, nuk paraget shumicé té
konsiderueshme, ndérsa kryetari i Gjykatés Supreme, edhe pse éshté gjykatés, nuk
mund té konsiderohet se éshté né nivel té njéjté me gjykatésit gé jané anétaré té
Késhillit. Kjo éshté rezultat i faktit té garté se kryetari i Gjykatés Supreme éshté anétar
sipas detyrés zyrtare dhe se ndikimi i tij joformal mund té dalé jashté rolit té anétarit té
zakonshém té Keéshillit. Pérveg késaj, kryetari i Gjykatés Supreme, sipas definicionit nuk
pérputhet me kategoriné e gjykatésve té tjeré pér shkak se éshté anétar sipas detyrés
zyrtare.

Po ashtu, Instituti konsideron se ministri pér drejtési, qé éshté pjesétar i pushtetit
ekzekutiv, nuk duhet té keté rol né procesin e zgjedhjes dhe té avancimit té gjykatésve.
Ky argument vlen madje edhe né até rast kur anétarét sipas detyrés zyrtare nuk kané té
drejté vote. Veté prezenca e ministrit pér drejtési, i cili éshté pjesétar kyg i pushtetit
ekzekutiv, né punén e Késhillit Gjygésor mjafton dhe kjo e zhvleréson ¢do argumenti gé
bazohet né mungesén formale té té drejtés sé tij pér té votuar.’

Ag mé tepér, duke pasur parasysh faktin se kryetari i Gjykatés Supreme merr pjesé né
punén e Késhillit Gjygésor kur merret vendim pér ndonjé masé disiplinore ose pér
shkarkim té ndonjé gjykatési, dhe se ka rol né marrjen e vendimeve nga Késhilli pér
ankesat pérpara Gjykatés Supreme, né pjesén kur i eméron tre gjykatésit nga Gjykata
Supreme, objektivisht vihet né piképyetje pavarésia dhe paanésia e tij né kété fushé, pér
shkak se kryetari i Gjykatés Supreme merr pjesé né té dyja shkallét e marrjes sé
vendimeve.

° Si plotésim i géndrimit té& Institutit, edhe pérvoja nga e kaluara na e tregon kété: Né rastin e shkarkimit té
gjykatéses Snezhana Gerovska Popgevska, nuk kohén kur ministri pér drejtési merrte pjesé né punén e Késhillit
me té drejté vote (deri né vitin 2011) dhe kur Késhilli Gjygésor ishte i pakompletuar (pérbéhej prej vetém 10
anétaréve), vota e ministrit pér drejtési ishte vendimtare pér marrjen e vendimit pér shkarkimin e saj nga
funksioni i gjykatéses. Tani éshté duke u zhvilluar procedura para GJEDNJ-sg, e cila duhet té vendosé se a
mund Késhilli Gjygésor té konsiderohet i pavarur dhe i paanshém duke e pasur parasysh até gé u tha mé larté.
Pér rastin e Snezhana Gerovska Popgevskés kundér IRIM-sé dhe 5 aplikantéve té tjeré — Aplikacioni nr.
48783/07 shih mé poshté fq. 37- 38.




Kundrejt késaj, né procedurén pér emérimin e gjykatésve nga Gjykata Supreme gjaté
pércaktimit té pérbérjes sé Késhillit pér marrjen e vendimeve pér ankesat pérpara
Gjykatés Supreme, Mbledhja e tij e pérgjithshme, si garanci pér pavarési dhe paanési,
nuk ka asnjé rol né kété fushé pér shkak se vetém i eméron gjykatésit supremé tashmé
té propozuar nga ana e kryetarit té Gjykatés Supreme, mirépo nuk i zgjedh kéta
gjykatés. Me kété, roli i Mbledhjes sé pérgjithshme éshté i papérfillshém sa i pérket
sigurimit té dyshkallésisé, pavarésisé dhe paanésisé né kété proceduré.

Rekomandimi 1

Té rritet numri i gjykatésve né Késhillin Gjygésor me géllim té pérfagésimit mé té
madh té esnaféve gjaté zgjedhjes, shkarkimit dhe pérgjegjésisé disiplinore sé
gjykatésve dhe té evitohen situata né té cilat, ndonjé “jurist i dalluar”, qé posa e
ka dhéné provimin e jurisprudencés, do té vendoste pér karrierén e njé gjykatési i
cili ka pérvojé shumé mé té madhe se sa juristi i dalluar, i cili merr pjesé né
marrjen e vendimit kundér gjykatésit;

Pér zgjedhjen e anétaréve té jashtém té Késhillit Gjygésor té merren parasysh
profesoré té fakulteteve juridike dhe avokaté té dalluar, me géllim gé té sigurohet
kuadér kualitativ né radhét e Késhillit, si pér nga njohurité teorike dhe pérvoja né
fushén e shkencés juridike, ashtu edhe nga praktika;

Anétarét e Késhillit Gjygésor nga radhét e gjykatésve té takohen dhe té punojné
né sesione, né periudhé té caktuar kohore (pér shembull, njéheré né dy javé), dhe
né ndérkohé t'i mbajné funksionet e tyre prej gjykatési. Né kété rast gjykatésit qé
jané anétaré té Késhillit, atéheré do té kené véllimi té zvogéluar té angazhimit té
tyre me puné né gjykatén né té cilén jané zgjedhur. Anétarét e késhillit té
gjykatésve té cilét nuk jané nga radhét e gjykatésve té mund té vazhdojné me
profesionin e deri atéhershém tyre, sepse né té kundértén shumé réndé do té
jeté gé né Késhillin Gjygésor té keté kuadér té njé kualiteti té larté. Né kété
ményré funksioni i anétarit té Késhillit Gjygésor do té deprofesionalizohet.

Pavarésia dhe paanésia e Késhillit Gjygésor edhe mé tepér mund té vihet né piképyetje
né qofté se merret parasysh edhe fakti se né kornizén ligjore té vendit nuk ekziston
mjet juridik pér kandidatét e pakénaqur né procedurén pér zgjedhje té anétaréve té
Késhillit Gjygésor nga radhét e gjykatésve. Kundrejt situatés sé kétillé né sistemin e
vendit, né Republikén e Kroacisé éshté paraparé se kundér parregullsive né procedurén
pér kandidim dhe zgjedhje té anétaréve té Késhillit Gjygésor nga radhét e gjykatésve,
¢do kandidat mund té paragesé kundérshtim deri te Komisioni (Povjerenstvo), e nése
edhe vendimi i tij éshté negativ pér kandidatin, né até rast ai ka té drejté té paragesé
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ankesé deri te Késhilli i Gjykatés Supreme té Republikés sé Kroacisé.” Prandaj, Instituti
konsideron se duhet:

Rekomandimi 2

4 )

Detyrimisht té jepet mundésia e parashtrimit té ankesave nga ana e kandidatéve té
pazgjedhur pér anétaré té Késhillit Gjyqgésor (si¢ éshté shembulli me Slloveniné dhe
Kroacing), me géllim gé té zgjidhen kandidatét mé kualitativé, té cilét mé voné do
té vendosin, né mes tjerash, edhe né procedurat pér zgjedhje, shkarkim dhe
pérgjegjési disiplinore té gjykatésve né té gjitha instancat gjyqésore. Né kété
ményré do té inkorporohet parimi i dyshkallésisé qé éshté i garantuar me
Kushtetuté.

o /

Né kété drejtim duhet té shfrytézohet mundésia e paraparé né Ligjin pér konteste
administrative dhe me plotésimin e dispozitave té Ligjit pér gjykatat dhe Ligjit pér
Késhillin Gjygésor, gé té mundésohet efikasitet né procedurat né kuadér té gjykatave
administrative, né pérputhje me kompetencén e tyre té pércaktuar me ligj, e cila éshté
trajtuar né ményré mé té detajuar né vazhdim té analizés.

1. Zgjedhja e gjykatésve dhe e kryetaréve té gjykatave

Me géllim gé té paragiten mjetet juridike té cilat i kané/nuk i kané né dispozicion
kandidatét e pakénaqur gjaté zgjedhjes sé gjykatésve, shkurtimisht do prezantohet njé
kthesé té procedurés pér zgjedhje té gjykatésve dhe té kryetaréve té gjykatave né
Magedoni.

Dispozita kushtetuese pér mandat té pérhershém té gjykatésve éshté pércjellé edhe né
Ligjin pér gjykatat.11 Para sé gjithash, gjykatésit zgjidhen pa kufizim té kohézgjatjes sé
mandatit™?, ndérsa funksionin e gjykatésit e kryejné né gjykatén né té cilén jané zgjedhur
dhe nuk mund té transferohen kundér déshirés sé tyre. Ligji parasheh edhe pérjashtim
pér kété rregull™®, kur gjykatési i Gjykatés sé Apelit apo Gjykatés Themelore mund té
dérgohet né ndonjé gjykaté tjetér té shkallés sé njéjté ose né ndonjé gjykaté mé té ulét,
ose né ndonjé departament té specializuar, por mé sé shumti né kohézgjatje prej njé
viti.

% Shih me detajisht pér Republikén e Kroacisé né fq. 22-25 té késaj analize.

" Neni 38, paragrafi 1 Ligjit pér gjykatat:

(1) Funksionin e gjykatésit e kryejné gjykatésit. Gjykatési zgjidhet pa kufizim té kohézgjatjes sé mandatit.

2 Neni 38, paragrafi 1 i Ligjit pér gjykatat, Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe
100/2011

B Neni 39, paragrafi 9 i Ligjit pér gjykatat, Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe
100/2011




Ligji pér gjykatat parasheh se gjykatésit dhe kryetarét e gjykatave i zgjedh dhe i shkarkon
Késhilli Gjygésor, nén kushte dhe me proceduré té pércaktuar me ligj, dhe poashtu
parasheh se zgjedhjen, gjegjésisht shkarkimin e gjykatésve dhe té kryetaréve té
gjykatave, Késhilli Gjygésor e publikon né Gazetén zyrtare, né afat prej 15 ditésh nga
dita kur éshté béré zgjedhja, gjegjésisht shkarkimi. Prandaj, éshté e qarté se Ligji pér
gjykatat i referohet Ligjit pér Késhillin Gjygésor, me té cilin éshté rregulluar procedura
pér zgjedhjen e gjykatésve dhe kryetaréve té gjykatave.

Numri i gjykatésve né ¢do gjykaté pércaktohet me vendim té Késhillit Gjygésor pas
marrjes paraprake té€ mendimit nga Mbledhja e pérgjithshme e Gjykatés Supreme dhe
nga mbledhja e gjykatésve té gjykatés pérkatése. Pasi Késhilli Gjygésor ta pércaktojé me
vendim numrin e vendeve té lira pér gjykatés né gjykatat themelore, vendimin ia
dorézon Akademisé pér gjykatés dhe prokuroré publiké, pastaj sjell vendim pér shpallje
pér zgjedhje té gjykatésit né Gazetén zyrtare dhe pér gjykatés do té zgjidhet njéri nga
kandidatét gé e kané kryer Akademiné. Kur zgjidhet gjykatés pér ndonjé gjykaté mé té
larté, pasi té jeté zbrazur vendi pér gjykatés, Keéshilli sjell vendim pér shpallje té
konkursit pér zgjedhje té gjykatésit, me ¢'rast pér gjykatés do té zgjidhet njéri nga
kandidatét i cili pérveg kushteve té pérgjithshme i plotéson edhe kushtet e veganta pér
vendin pérkatés té zbrazét qé jané paraparé me Ligjin pér gjykatat”.

Kushtet e pérgjithshme gé duhet t'i plotésojé personi qé mund té zgjidhet pér gjykatés
jané paraparé né nenin 45" t& Ligjit pér gjykatat, ndérsa né nenin 46" jané paraparé
edhe kushtet e vecanta pér zgjedhje té gjykatésit.”

' Shih nenin 45, 45a dhe 46 té Ligjit pér gjykatat, Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe
100/2011
> Neni 45 i Ligjit pér gjykatat si kushte té pérgjithshme pér zgjedhjen e gjykatésve i parasheh:
té jeté shtetas i Republikés sé Magedonisé,
ta flasé gjuhén magedonase né ményré aktive,
té jeté i afté pér puné dhe té keté aftési té pérgjithshme shéndetésore, pér té cilén gjé béhen kontrolle
shéndetésore,
té jeté jurist i diplomuar me arsim té larté katérvjegar té pérfunduar té studimeve juridike me noté mesatare
sé paku teté ose jurist i diplomuar me 300 kredi té fituara sipas Sistemit evropian pér transfer té kredive
(SETK), me noté mesatare sé paku teté né té dyja ciklet e studimeve universitare, ose diplomé té nostrifikuar
nga ndonjé fakultet juridik jashté vendit me 300 kredi té fituara,
ta njohé né ményré aktive njérén nga gjuhét zyrtare té Bashkimit Evropian, prej té cilave detyrimisht gjuhén
angleze, gé déshmohet me njérén nga certifikatat e méposhtme té pranuara ndérkombétarisht:
1) TOEFEL — sé paku 74 piké pér dhénien elektronike té provimit népérmjet kompjuterit, jo mé e vjetér se
dy vjet nga dita e léshimit té gertifikatés;
2) IELTS — sé paku 6 piké, jo mé e vjetér se dy vjet nga dita e léshimit té gertifikatés;
3) TOLES — sé paku shkalla mé e lartg;
4) ILEC — provimi i dhéné me sukses sé paku B 2 dhe
5) Certifikata e Kembrixhit — sé paku Certifikata e paré pér anglisht FCE — B 2 (First Certificate of English
FCE-B2),
puné praktike me kompjuter dhe té gézojé autoritet, té posedojé integritet pér kryerjen e funksionit té
gjykatésit dhe té posedojé shkathtési sociale pér kryerjen e funksionit té gjykatésit, pér té cilat realizohen
teste pér integritet dhe teste psikologjike.
'® Neni 46 i Ligjit pér gjykatat, si kushte té pérgjithshme pér zgjedhjen e gjykatésve i parasheh:
pér gjykatés né Gjykatén Themelore mund té zgjidhet personi gé e ka té kryer trajnimin fillestar né Akademiné
pér gjykatés dhe prokuroré publiké,
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Procedura pér zgjedhjen e gjykatésit nga ana e Késhillit éshté e rregulluar me
Rregulloren pér puné té Késhillit Gjygésor'®. Sipas nenit 22 té Rregullores sé pérmendur,
pér zgjedhjen pér gjykatés dhe pér kryetar gjykate, Késhilli diskuton dhe vendos né
mbledhje né té cilén marrin pjesé sé paku dy té tretat e anétaréve té Késhillit dhe
procedura zhvillohet né dy faza:

= faza e paré — propozimi i kandidatéve dhe pérgatitja e propozim-listés dhe
= faza e dyté — zgjedhja e gjykatésve.

Propozimi i kandidatéve béhet né até ményré qé ¢do anétar i Késhillit né ¢do rreth té
votimit mund té propozojé nga njé kandidat. Anétarét e Késhillit gé jané té ulur né anén
e djathté té Kryetarit té Késhillit propozojné té parét, e pastaj anétarét e Késhillit gé
jané té ulur né anén e majté. Pas pérfundimit té rrethit té paré pason rrethi i dyté, me
renditje té kundért, deri sa té pérfundojné propozimet e anétaréve té Késhillit Gjygésor.
Kandidati qé éshté propozuar njéheré nuk mund té propozohet pér heré té dyté. Qé té

pér gjykatés né Gjykatén e Apelit mund té zgjidhet personi gé ka pérvojé pune prej sé paku katér vitesh stazh
té pandérpreré si gjykatés né Gjykaté Themelore deri né momentin e paragitjes pér zgjedhje, i cili né vitin e
fundit nga ana e Késhillit Gjygésor té Republikés s& Magedonisé éshté vlerésuar me notén mé té larté pozitive
dhe né krahasim me kandidatét e tjeré té paraqitur ka fituar numrin mé té madh té pikéve, né pérputhje me
ligjin dhe

pér gjykatés né Gjykatén Supreme té Republikés sé Magedonisé mund té zgjidhet personi qé ka pérvojé pune
prej sé paku gjashté vitesh stazh té pandérpreré si gjykatés né Gjykaté té Apelit deri né momentin e paragitjes
pér zgjedhje, dhe i cili, nga ana e Késhillit Gjygésor té Republikés sé Magedonisé, né vitin e fundit éshté
vlerésuar me notén mé té larté pozitive dhe né krahasim me kandidatét e tjeré té paragitur ka fituar numrin
mé té madh té pikéve, né pérputhje me ligjin ose si gjykatés né Gjykatén Administrative ose né Gjykatén e
Larté Administrative, i cili, nga ana e Késhillit Gjygésor té Republikés sé Magedonisg, né vitin e fundit éshté
vlerésuar me notén mé té larté pozitive dhe né krahasim me kandidatét e tjeré té paragitur ka fituar numrin
mé té madh té pikéve, né pérputhje me ligjin.

Si kushte té vecanta pér zgjedhje té gjykatésit né Gjykatén Administrative dhe né Gjykatén e Larté
Administrative, ligji né paragrafin 2 té kétij neni parasheh:

pér gjykatés né Gjykatén Administrative mund té zgjidhet personi gé ka pérvojé pune prej sé paku gjashté
vitesh stazh té pandérpreré si gjykatés né Gjykaté Themelore deri né momentin e paragitjes pér zgjedhje dhe i
cili, nga ana e Késhillit Gjygésor té Republikés s& Magedonisg, né vitin e fundit éshté vlerésuar me notén mé té
larté pozitive dhe né krahasim me kandidatét e tjeré té paraqitur ka fituar numrin mé té madh té pikéve, né
pérputhje me ligjin ose personi i cili ka pesé vjet pérvojé pune né ¢éshtje juridike né ndonjé organ shtetéror
me rezultate té vértetuara né puné ose i cili né vitin e fundit éshté vlerésuar me notén mé té larté pozitive, né
pérputhje me ligjin dhe

pér gjykatés né Gjykatén e Larté Administrative mund té zgjidhet personi gé ka pérvojé pune prej sé paku tre
vite stazh té pandérpreré si gjykatés né Gjykatén Administrative deri né momentin e paraqitjes pér zgjedhje
dhe i cili, nga ana e Késhillit Gjygésor té Republikés s& Magedonisé, né vitin e fundit éshté vlerésuar me notén
mé té larté pozitive dhe né krahasim me kandidatét e tjeré té paragitur ka fituar numrin mé té madh té
pikéve, né pérputhje me ligjin ose personi i cili ka gjashté vjet pérvojé pune né ¢éshtje juridike né ndonjé
organ shtetéror me rezultate té vértetuara né puné ose i cili né vitin e fundit éshté vlerésuar me notén mé té
larté pozitive, né pérputhje me ligjin.

7 Nuk ka sqarim té veganté, e as arsyetim, se pse éshté zvogéluar numri i viteve té nevojshme té stazhit pér
zgjedhje té gjykatésve né gjykatat mé té larta, kur ka pasur numér té mjaftueshém té kandidatéve gé i kané
plotésuar kushtet e pérgjithshme dhe ato té veganta. Mirépo, né garget gjygésore ekziston mendimi se kjo
éshté béré me qgéllim gé té mundésohet gé pér gjykatés té zgjidhen sa mé shumé kandidaté qé nuk i kané
plotésuar kushtet e veganta pér gjykatés né njé gjykaté té caktuar, si dhe se kjo béhet me marréveshje
paraprake dhe me sugjerim politik dhe partiak.

'® Gazeta zyrtare e RM-sé nr. 15/2007 dhe 142/2009




futet né propozim-listé, kandidati i propozuar duhet ta fitojé pérkrahjen e sé paku pesé
anétaréve, ndérsa votimi pér ¢do kandidat béhet veg e veg.

Pas pérfundimit té fazés sé paré fillon faza e dyté, me votim veg e veg pér ¢do kandidat
nga propozim-lista, dhe té zgjedhur konsiderohen ata kandidaté gé kané fituar mé sé
shumti vota, por jo mé pak se dy té tretat e numrit té pérgjithshém té anétaréve té
Késhillit. Nése ndodh qé disa kandidaté ta fitojné numrin e nevojshém té votave, si i
zgjedhur do té konsiderohet ai kandidat i cili ka fituar numér mé té madh té votave. Né
gofté se dy ose mé tepér kandidaté fitojné numér té njéjté votash, votimi do té
pérséritet deri sa njéri prej tyre té fitojé numér mé té madh té votave, por jo mé pak se
dy té tretat e numrit té pérgjithshém té anétaréve té Késhillit."

Ményra e kétillé e propozimit té kandidatéve pér gjykatés nuk éshté zgjidhje e miré pér
shkak se le hapésiré té madhe pér diskriminim té gjithé kandidatéve té tjeré qé nuk jané
propozuar nga asnjé anétar i Késhillit. Me géllim gé kéta kandidaté té hyjné né rrethin e
dyté té votimit, shpeshheré ata lobojné, gjegjésisht “kapin lidhje” te anétarét e Késhillit
gé té propozohen nga sé paku pesé anétaré, gé né fund té fundit nuk éshté gjé e miré as
pér anétarét e as pér kandidatét pér gjykatés.

Né situatén kur thuhet se nga Akademia pér gjykatés dhe prokuroré publiké dalin
kuadro me njohje té gjuhéve té huaja, té trajnuar pér puné me kompjuter, me njohuri té
legjislacionit evropian, me njohuri pér Konventén Evropiane pér té Drejtat e Njeriut dhe
pér praktikén e Gjykatés Evropiane pér té Drejtat e Njeriut, Késhilli, né vend qé t'u japé
pérparési kétyre kandidatéve, pér gjykatés propozon dhe zgjedh kandidaté gé nuk e
kané pérfunduar trajnimin themelor né Akademi, pa marré parasysh se ende ka
kandidaté gé e kané kryer até trajnim edhe até nga gjenerata e paré, e dyté dhe e treté.

Né tabelén e méposhtme éshté dhéné numri i kandidatéve té zgjedhur nga radhét e
kandidatéve nga Akademia pér gjykatés dhe prokuroré, né krahasim me numrin e
pérgjithshém té gjykatésve té zgjedhur pér njé vit té caktuar:®®

Numri i pérgjithshém i Numri i gjykatésve té Numri i kandidatéve gé
Viti i kandidatéve té zgjedhur né zgjedhur né gjykatat jané zgjedhur pér gjykatés
zgjedhjes  até vit né té gjitha gjykatat themelore né até vit nga Akademia
2013 29 12 1
2012 56 39 4
2011 63 22 7
2010 70 43 12
2009 43 21 14
Tabela 1

19 Shih prej nenit 15 deri te neni 28 i Rregullores pér Késhillin Gjyqésor, Gazeta zyrtare e RM-sé nr. 15/2007
dhe 142/2009

2 Té dhénat né tabelén 1 jané marré nga Raportet vjetore pér puné té Keéshillit Gjygésor. Shih:
http://www.ssrm.mk/FormulariDokumenti.aspx
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Né praktiké ndodh qé si gjykatés né gjykatat mé té larta té zgjidhen kandidaté qé nuk
kané asnjé dité stazh pune si gjykatés, e duhet té vendosin pér ankesa ndaj vendimeve
gjyqésore si i kané sjellé gjykatat mé té uléta. Kjo gasje vecanérisht erdhi né shprehje né
dhjetor té vitit 2012, kur u shpall konkursi pér zgjedhjen e gjykatésve té cilét u zgjodhén
né bazé té kritereve gé vlenin deri mé 01.01.2013*!, ku géllimi ishte gé té zgjidhen
numér sa mé i madh i gjykatésve qé nuk éshté patjetér t'i plotésojné kriteret mé té
ashpra gé zbatohen gé nga fillimi i vitit 2013.

Pér zgjedhjen e gjykatésit, Késhilli diskuton dhe vendos né mbledhje né té cilén marrin
pjesé sé paku dy té tretat e anétaréve té Késhillit me té drejté vote, me ¢'rast pér
gjykatés zgjidhet kandidati qé ka fituar dy té tretat e votave nga numri i pérgjithshém i
anétaréve té Késhillit me té drejté vote®.

Kur Késhilli zgjedh ndonjé gjykatés ose kryetar té Gjykatés Themelore dhe té Gjykatés sé
Apelit gé gjendet né zonén e njésisé sé vetégeverisjes lokale ku 20% e qytetaréve flasin
gjuhé zyrtare qé éshté e ndryshme nga gjuha magedonase, vendos me shumicé té
njéjté, me ¢’'rast patjetér duhet té keté shumicé votash nga anétarét e pranishém gé u
takojné bashkésive gé nuk jané shumicé né vend. Shumicé e njéjté kérkohet edhe kur
Késhilli zgjedh kryetar ose gjykatés té Gjykatés Supreme, me ¢’rast patjetér duhet té
keté shumicé votash nga anétarét e pranishém gé u takojné bashkésive qé nuk jané
shumicé né vend.”

E ngjashme éshté edhe procedura pér zgjedhjen e kryetarit té gjykatés, me ¢’rast Késhilli
zgjedh kryetar té gjykatés nga kandidatét e paragitur né konkursin pér zgjedhje té
kryetarit té gjykatés, me shumicé prej dy té tretash nga numri i pérgjithshém i anétaréve
té Késhillit me té drejté vote. Késhilli, pér kryetar do ta zgjedhé personin gé i plotéson
kushtet dhe kriteret e pércaktuara me Ligjin pér gjykatat.24

Nga analiza e dispozitave té theksuara pozitive ligjore mund té shihet se né vend nuk
ekziston mjet juridik gé do té ishte né dispozicion té kandidatéve qé nuk jané zgjedhur
pér gjykatés né procedurén pér zgjedhje, qé éshté né kundérshtim me standardet
ndérkombétare. Me iniciativén e propozuar pér ndryshime té Kushtetutés propozohet
futja e kompetencés pér Gjykatén Kushtetuese qé té vendosé pér ankesat ndaj
vendimeve té Késhillit Gjygésor pér zgjedhje té gjykatésve, shkarkim ose shqiptim té
ndonjé sanksioni tjetér disiplinor pér ndonjé gjykatés ose kryetar gjykate.”

Megjithaté, mendimi i Institutit éshté se ka nevojé rregullim té vogél plotésues té
kornizés ekzistuese ligjore gé té sigurohet mjet juridik pér kandidatét qé nuk jané

! Neni 45 paragrafet 2, 3 dhe 4, Ligji pér ndryshimin dhe plotésimin e Ligjit pér gjykatat, Gazeta zyrtare e RM-
sé nr. 150/2010

2 Neni 42, Ligji pér Késhillin Gjygésor té RM-sé, Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe
100/2011

2 Neni 43, Ligji pér Késhillin Gjyqésor t& RM-s&, Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe
100/2011

** Neni 44, Ligji pér Késhillin Gjygésor t& RM-s&, Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe
100/2011

 Propozim pér té béré ndryshime né Kushtetutén e RM-sé me udhézime pér ndryshimin dhe plotésimin e
Kushtetutés sé RM-sg, Shkup, gershor 2014.




zgjedhur pér gjykatés. Késhtu, né Ligjin pér kontestet administrative, né nenin 2
paragrafi 1, né ményré té garté éshté paraparé se né njé kontest administrativ, né mes
tjerash, vendoset edhe pér ligishmériné e akteve té ndryshme té zgjedhjeve,
emértimeve dhe té shkarkimeve té bartésve té funksioneve publike, mirépo vetém nése
kjo éshté e rregulluar me Iigj.26 Né konotacion té procedurés pér zgjedhje té gjykatésve,
kjo dispozité duhet té interpretohet sé bashku me dispozitén e nenit 55 té Ligjit pér
kontestet administrative, sipas té cilés, kérkesa pér mbrojtjen e lirive dhe té drejtave té
garantuara me Kushtetuté, nése njé liri ose e drejté e tillé éshté shkelur me ndonjé akt
té vecanté pérfundimtar, e nuk éshté siguruar ndonjé mbrojtje tjetér ligjore, vendos
gjykata gé éshté kompetente pér kontestet administrative, né pérputhje me Ligjin pér
kontestet administrative.

Duke i pasur parasysh dispozitat ekzituese pozitive ligjore né vend, Instituti konsideron se

Rekomandimi 3

Zgjidhja mé e zbatueshme qé té sigurohet mjet juridik pér kandidatét e pakénaqur, té
ciléet né procedurén pér zgjedhje nuk jané zgjedhur pér gjykatés, éshté té shtohet
edhe njé dispozité né Ligjin pér Késhillin Gjygésor ku do té parashihet se kandidatét e
pakénaqur do té kené té drejté té paraqesin padi pér ngritje té kontestit administrativ
né Gjykatén Administrative. Né procedurén e kétillé, paditésit do té kishin edhe té
drejté ankese deri te Gjykata e Larté Administrative né rast t& marrjes sé vendimit
negativ, dhe né kété ményré do ta shfrytézonin té drejtén e tyre pér ankesé qé éshté

anrantuar me Kushtetuté. /

2. Shkarkimi i gjykatésve dhe i kryetaréve té gjykatave dhe shqiptimi i
masave disiplinore

Gjykatési shkarkohet nga funksioni i gjykatésit:

—  pér shkak té shkeljes sé réndé disiplinore té paraparé me ligj, gé e bén até té
padenjé pér kryerjen e funksionit té gjykatésit; dhe

—  pér shkak té kryerjes joprofesionale dhe té papérgjegjshme té funksionit té
gjykatésit, qé éshté pércaktuar me ligj.

% Ligji pér kontestet administrative, Gazeta zyrtare e RM-sé nr. 62/2006 dhe 150/2010
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2.1. Shkarkimi i gjykatésve dhe i kryetaréve té gjykatave pér shkak té shkeljes sé
réndé disiplinore té paraparé me ligj qé e bén até té padenjé pér kryerjen e
funksionit té gjykatésit dhe shqiptimi i masave disiplinore

Késhilli Gjygésor fillon proceduré pér pérgjegjési disiplinore kundér gjykatésit pér shkak
té shekljes disiplinore pér té cilén fillohet procedura pér pérgjegjési disiplinore té
gjykatésit. Pér shkeljen disiplinore mund té shqgiptohet njéra nga kéto masa disiplinore:
vérejtje me shkrim, gortim publik dhe zvogélim i rrogés né lartési prej 15% deri né 30%
nga rroga mujore e gjykatésit né kohézgjatje prej njé deri né gjashté muaj.”” Pér shkak té
shkeljes sé réndés disiplinore, Késhilli Gjygésor, né proceduré pér pércaktimin e
pérgjegjésisé disiplinore té gjykatésit, mund ta shkarkojé até.

Procedura disiplinore, pa marré parasysh se a do té rezultojé me shqiptimin e ndonjé
mase disiplinore ose do té konstatohet se béhet fjalé pér shkelje té réndé disiplinore e
cila do té rezultojé me shkarkimin e gjykatésit, né té dyja rastet, fillohet me kérkesé té
njé anétari té Késhillit, kryetarit té gjykatés, kryetarit té gjykatés sé larté ose Mbledhjes
sé pérgjithshme té Gjykatés Supreme, né afat prej gjashté muajsh nga dita kur éshté
kuptuar pér shkeljen e kryer, por jo mé gjaté se tre vjet nga dita e kryerjes.

Anétari i Késhillit ia dorézon kérkesén Késhillit, me ¢’rast Késhilli vendos se a éshté
kérkesa e ploté, e dorézuar né kohé dhe e lejuar, dhe né qofté se e konstaton kéte,
Késhilli nga radhét e tij formon komision disiplinor né pérbérje prej kryetarit dhe katér
anétaréve. Komisioni ia dorézon kérkesén dhe déshmité personalisht gjykatésit kundér
té cilit éshté parashtruar ajo. Gjykatési mund té pérgjigiet me shkrim né lidhje me
pretendimet qé gjenden né kérkesé ose mund té japé deklaraté me shkrim né
procesverbal, né afat prej 8 ditésh nga pranimi i kérkesés. Sé bashku me pérgjigjen né
lidhje me kérkesén, gjykatési i dorézon té gjitha déshmité me té cilat i kundérshton
pretendimet gé gjenden né kérkesé. Poashtu, gjykatési kundér té cilit éshté parashtruar
kérkesa, ka té drejté pér mbrojtés, me cka né kété ményré éshté mundésuar njé
kontradikté né proceduré, qé éshté né pérputhje me standardet ndérkombétare.

Komisioni mbledh té dhéna dhe déshmi gé jané me interes pér pércaktimin e gjendjes
né lidhje me pércaktimin e pérgjegjésisé disiplinore té gjykatésit dhe né bazé té késaj
dorézon raport me propozim pér argumentimin e kérkesés deri te Késhilli. Késhilli
diskuton né mbledhje pér kérkesén dhe propozimin e komisionit dhe vendos pér fillimin
e procedurés ose pér ndérprerjen e procedurés, me shumicé votash nga numri i
pérgjithshém i anétaréve té Késhillit me té drejté vote. Kur Késhilli t& marré vendim pér
fillimin e procedurés disiplinore, Késhilli mund gé pérkohésisht ta largojé gjykatésin nga
kryerja e funksionit té gjykatésit né pérputhje me Ligjin pér gjykatat.

Komisioni cakton diskutim né afat prej 15 ditésh nga dita e marrjes sé vendimit pér
fillimin e procedurés disiplinore. Komisioni né afat prej 15 ditésh pas pérfundimit té

7 Shih nenin 77, Ligji pér gjykatat (cilat shkelje disiplinore sanksionohen me masat e pérmendura disiplinore),
Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe 100/2011.

?® Shih nenin 76, Ligji pér gjykatat (cka nénkuptohet me shkelje té réndé disiplinore pér té cilén shkarkohet
gjykatési), Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe 100/2011.




diskutimit dorézon raport pér gjendjen e konstatuar dhe jep propozim deri te Késhilli gé
té vendosé pér:

- ndérprerjen e procedurés disiplinore;
- shqiptimin e masés disiplinore; ose
- shkarkimin e gjykatésit pér shkak té shkeljes sé réndé disiplinore.

Késhilli e sjell njérin nga tre vendimet e mundshme té lartpérmendura. Késhtu, nése
konstaton se nuk éshté kryer shkelje disiplinore do té sjellé vendim pér ndérprerjen e
procedurés. Késhilli me vendim do ta shkarkojé gjykatésin pér shkelje té réndé
disiplinore. Késhilli e sjell vendimin me shumicé prej dy té tretave té votave nga numri i
pérgjithshém i anétaréve me té drejté vote.

Dispozitat me té cilat éshté rregulluar procedura pér shkarkimin e gjykatésit pér shkak té
shkeljes sé réndé disiplinore, e cila e bén até té padenjé pér kryerjen e funksionit té
gjykatésit, vlejné edhe pér shkarkimin e kryetaréve té gjykatave, me c¢ka kéto dispozita,
pérvec né Ligjin pér Késhillin Gjygésor, jané pércjellé edhe né Rregulloren pér puné té
Késhillit Gjygésor dhe né Rregulloren pér procedurén pér pérgjegjésiné disiplinore té
gjykatésve.

2.2. Shkarkimi i gjykatésve pér shkak té kryerjes joprofesionale dhe té
papérgjegjshme té funksionit té gjykatésit

Procedura pér pércaktimin e kryerjes joprofesionale dhe té papérgjegjshme té
funksionit té gjykatésit29 fillon me kérkesé té anétarit té Késhillit, kryetarit té gjykatés,
kryetarit té gjykatés mé té larté ose Mbledhjes sé pérgjithshme té Gjykatés Supreme, né
afat prej njé viti nga dita kur éshté kuptuar pér shkeljen e kryer. Procedura né asnjé rast
nuk mund té fillojé né qofté se kalojné mé shumé se pesé vjet nga dita kur éshté kryer
shkelja, pérveg nése éshté sjellé vendim né Gjykatén Evropiane pér té Drejtat e Njeriut
ose nése éshté sjellé vendim nga Gjykata Supreme, né bazé té sé drejtés pér gjykim né
afat té arsyeshém, si rezultat i veprimit té gjykatésit pér té cilin éshté ngritur procedura
pér kryerjen joprofesionale dhe té papérgjegjshme té funksionit té gjykatésit.

Né pjesén e métutjeshme procedura éshté plotésisht identike me procedurén pér
shkarkimin e gjykatésit pér shkak té shkeljes sé réndé disiplinore, e cila éshté sqaruar
mé larté né tekst. Dispozitat me té cilat éshté rregulluar procedura pér shkarkimin e
gjykatésit pér shkak té kryerjes joprofesionale dhe té papérgjegjshme té funksionit té
gjykatésit né térési vliejné edhe pér shkarkimin e kryetaréve té gjykatave.

2.3. Mjeti juridik né procedurat pér shkarkimin e gjykatésve dhe té kryetaréve té
gjykatave dhe shqiptimi i masave disiplinore

Sipas dispozitave pozitive ligjore té vendit, kundér vendimit té Késhillit Gjygésor pér
shkarkimin e gjykatésit, gjegjésisht pér masén e shqiptuar disiplinore, gjykatési ka té

?® shih nenin 75 té Ligjit pér gjykatat (cka nénkuptohet me kryerje joprofesionale dhe té papérgjegjshme té
funksionit té gjykatésit), Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe 100/2011.
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drejté ankese deri te Késhilli gé vendos né lidhje me ankesat pér Késhillin Gjygésor, gé
éshté formuar né kuadér té Gjykatés Supreme, né afat prej 8 ditésh nga dita e pranimit
té vendimit. Késhilli gé vendos né lidhje me ankesat pérbéhet nga nénté anétaré, prej té
ciléve tre jané gjykatés né Gjykatén Supreme, katér jané gjykatés né Gjykatat e Apelit
dhe dy gjykatés nga gjykata prej ku éshté gjykatési ndaj té cilit éshté ngritur procedura.

Kryetari i Gjykatés Supreme nuk éshté anétar i Késhillit gé vendos pér ankesat kundér
vendimeve té Késhillit Gjygésor, por duke parasysh se ky Késhill gé vendos pér ankesat
formohet ad hoc, ndérsa Mbledhja e pérgjithshme e Gjykatés Supreme i eméron
anétarét e tij>°, éshté e garté se kryetari ka ndikim gjaté pércaktimit té tre gjykatésve
nga Gjykata Supreme. Nga ana tjetér, Kryetari i Gjykatés Supreme merr pjesé né punén
e Késhillit Gjygésor gjaté marrjes sé vendimeve té shkallés sé paré né procedurén pér
shkarkimin e gjykatésit.

Késhilli gé vendos pér ankesat mund ta vértetojé ose ta anulojé vendimin pér
shkarkimin e gjykatésit, gjegjésisht pér masén e shqiptuar disiplinore. Ky vendim i
Késhillit gé vendos pér ankesat éshté i plotfugishém dhe publikohet né ueb-fagen e
Késhillit Gjygésor, né afat prej dy ditésh nga dita kur vendimi éshté béré i plotfugishém.
Kundér kétij vendimi, sipas dispozitave pozitive té sistemit juridik té vendit, nuk ekziston
e drejta pér kundérshtimin e tij té métutjeshém.

Pér gjendjen e kétillé juridike ekziston laramani né mjetet juridike, shikuar nga aspekti
krahasues né disa sisteme gjygésore, gjé qé do ta shqyrtojmé mé detajisht né vazhdim

té késaj analize.

Rekomandimi 4

@komandimi i Institutit pér ta barazuar efikasitetin e mjeteve juridike, si¢ ést
theksuar né Rekomandimin 3, reflektohet edhe né pjesén e c¢éshtjeve pér
pérgjegjésiné disiplinore dhe shkarkimin e gjykatésve. Mé sakté, duhet té
shfrytézohet mundésia qé éshté paraparé né Ligjin pér kontestet administrative dhe
me ndryshimin e Ligjit pér gjykatat dhe Ligjit pér Késhillin Gjygésor, dhe né vend gé
té ekzistojé e drejta pér ankesé deri te Késhilli gé vendos pér ankesat prané Gjykatés
Supreme, té futet e drejta pér padi pér ngritjen e kontestit administrativ pérpara
Gjykatés Administrative dhe mjeti adekuat juridik — ankesé deri te Gjykata e Larté
Administrative. Né kété ményré do té higej Késhilli gé vendos pér ankesat prané

@/katés Supreme. /

%% Shih nenin 39 té Ligjit pér gjykatat, Gazeta zyrtare e RM-sé nr. 60/2006, 69/2006, 150/2010 dhe 100/2011.




Rekomandimi 5

Né qofté se ligidhénési vendos té mos i pérfshijé gjykatat administrative né tre
procedurat e pérmendura dhe mbetet né zgjidhjen ekzistuese ligjore, duhet té béhen
ndryshime pérkatése né Késhillin Gjygésor dhe né procedurat pérpara Gjykatés
Supreme, me cka do té sforcohet pavarésia dhe paanshmeéria si dhe do té rritet
efikasiteti i mjetit té dhéné juridik.

Me iniciativén e propozuar pér ndryshime té Kushtetutés propozohet ndryshimi i
situatés ekzistuese juridike duke e futur kompetencén qé Gjykata Kushtetuese té
vendosé pér ankesén ndaj vendimeve té Keéshillit Gjygésor pér shkarkimin ose
shqiptimin e ndonjé sanksioni tjetér disiplinor ndaj ndonjé gjykatési ose kryetari té
gjykatés.

Rekomandimi 6

@ )

Sa i pérket mjeteve juridike, Instituti pajtohet me iniciativén me té cilén jané
paralajméruar ndryshimet né Kushtetuté, gé kandidati i pakénaqur gqé nuk éshté
zgjedhur né procedurén pér zgjedhje té gjykatésit, gjykatési i shkarkuar ose gjykatési
té cilit i éshté shqgiptuar masé disiplinore, pérvec¢ kétyre mjeteve juridike, té keté
mundési té ngrejé edhe padi (ankesé) kushtetuese deri te Gjykata Kushtetuese, por
vetém sa i pérket shkeljes sé té drejtés pér veprim korrekt nga ana e organeve qé i

Kkané shqyrtuar dhe gé kané vendosur né tre procedurat e pérmendura. /

2.4. Mjeti juridik pérpara Gjykatés Kushtetuese

Autorizim i vecanté i Gjykatés Kushtetuese paraqet autorizimi i dhéné né nenin 110,
alinea 3, sipas té cilit Gjykata ka kompetencé t'i mbrojé lirité dhe té drejtat e njeriut dhe
té qytetarit, qé kané té béjné me:

— liriné e bindjes, ndérgjegjes, mendimit dhe shprehjes publike t&é mendimeve

—  bashkimin dhe veprimin politik dhe

— ndalimin e diskriminimit né bazé té gjinisé, racés, fesé, pérkatésisé kombétare,
sociale dhe politike.

Kjo dispozité éshté né lidhje me nenin 50, paragrafi 1, té Kushtetutés, ku thuhet se “[...]
cdo gytetar né mbrojtjen e lirive dhe té drejtave té caktuara me Kushtetuté, pérpara
gjykatave dhe pérpara Gjykatés Kushtetuese té Republikés sé Magedonisé, mund té
thirret né procedurén e bazuar né parimet e prioritetit dhe té urgjencésl...]”. Nga neni
110, alinea 3, mund té vérehet se Kushtetuta ofron mbrojtje vetém pér tre, nga gjithsej
24 liri dhe té drejta themelore qytetare dhe politike. Nga ajo se si tani éshté rregulluar
kjo ¢éshtje mund té pérfundohet se gjykatésit nuk mund té ankohen para Gjykatés
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Kushtetuese, pérvec né rast té shkarkimit pér shkak t& mendimit té shprehur nga ana e
gjykatésit. Kushtetuta nuk e konkretizon kété kompetencé, e as qé e definon mé pér sé
aférmi. Ményra né té cilén Gjykata Kushtetuese e realizon kété kompetencé té saj éshté
pércaktuar me Rregulloren e Gjykatés Kushtetuese®".

Procedura pér mbrojtjen e lirive dhe té drejtave sipas nenit 110, alinea 3, e Kushtetutés,
éshté rregulluar né kreun IV (neni 51- neni 57) té Rregullores. Sipas nenit 51, ¢do qytetar
gé konsideron se me ndonjé akt té veganté ose veprim i éshté shkelur e drejta ose liria e
pércaktuar me nenin 110, alinea 3 e Kushtetutés, mund té kérkojé mbrojtje nga Gjykata
Kushtetuese né afat prej 2 muajsh nga dita e dorézimit té aktit individual pérfundimtar
dhe té plotéfugishém, gjegjésisht nga dita kur éshté kuptuar se éshté ndérmarré veprim
me té cilin éshté béré shkelja, por jo mé voné se 5 vjet nga dita e ndérmarrjes sé
veprimit.

Pas kérkesés pér mbrojtjen e lirive dhe té drejtave, Gjykata Kushtetuese sjell vendim me
té cilin do té konstatojé se a ka shkelje té tyre, dhe varésisht nga kjo, do ta anulojé aktin
pérkatés, do ta ndalojé veprimin me té cilin éshté kryer shkelja ose do ta refuzojé
kérkesén®, qé do té thoté se ankesa kushtetuese, shikuar né aspekt normativ, paraget
mjet efektiv né kuadér té diapazonit gé i éshté dhéné me Kushtetuté.

Eshté me réndési té theksohet se efektet e “ankesés kushtetuese” né vend, gjaté
pérvojés sé saj 21- vjegcare, jané shumé modeste, ndérsa statistika nuk éshté
shpresédhénése pér njerézit se mund t'i mbrojné té drejtat dhe lirité e tyre pérpara
Gjykatés Kushtetuese®.

Vetém sa pér ilustrim, gjaté teté viteve té kaluara jané parashtruar gjithsej 117 kérkesa
pér mbrojtjen e lirive dhe té drejtave, té cilat, té ndara sipas viteve, jané paraqitur né
tabelén 2.

Viti i parashtrimit té Numri i pérgjithshém i kérkesave té parashtruara né Gjykatén
kérkesés Kushtetuese

2013 22
2012 25
2011 23
2010 9
2009 15
2008 5
2007 12
2006 6
Tabela 2

3! Gazeta zyrtare e RM-sé nr. 70/1992

%2 Neni 56, Rregullorja e Gjykatés Kushtetuese té RM-s&, Gazeta zyrtare e RM-sé nr. 70/1992

* |gor Spirovski, “Ankesa kushtetuese né Republikén e Magedonisé&”, Juristi, Shogata e juristéve té RM-s&,
numér 251, Shkup, mars 2013.




Gjykata Kushtetuese deri tani ka sjellé vetém njé vendim me té cilin ka konstatuar se
éshté béré shkelje e lirive dhe té drejtave. Béhet fjalé pér vendimin e léndés U.nr.
84/2009 me té cilin, Gjykata ka konstatuar se personit Xhavid Rushani nga fshati Zajaz, i
éshté shkelur e drejta pér veprim politik, me mospranimin e kandidaturés sé tij pér
kryetar té Komunés sé Zajasit né zgjedhjet lokale qé jané mbajtur né mars té vitit 2009.
Né té gjitha Iéndét tjera, Gjykata ose me vendim i ka refuzuar kérkesat pér mbrojtjen e
lirive dhe té drejtave, duke mos konstatuar se éshté béré shkelje e tyre, ose ka sjellé
vendim pér refuzimin e kérkesave, mé shpesh pér shkak té moskompetencés, mungesés
sé parakushteve pér procesim pér té vendosur ose kalimit té afatit kohor (si pér
shembull: né vitin 2012, Gjykata ka zgjedhur 27 kérkesa pér mbrojtjen e lirive dhe té
drejtave (duke i pérfshiré edhe kérkesat e mbetura nga vitet e kaluara), nga té cilat 6 ka
refuzuar duke konstatuar se éshté béré shkelja e té drejtés konkrete, ndérsa 21 té tjerat
i ka konsideruar si té pabaza; né vitin 2011 Gjykata ka zgjidhur 23 Iéndg, nga té cilat 3 ka
refuzuar, ndérsa té tjerat i ka konsideruar si té pabaza).34

Prandaj, nuk éshté véshtiré té konstatohet se mbrojtja kushtetuese-ligjore e lirive dhe e
té drejtave té njeriut dhe té gytetarit, sipas nenit 110, alinea 3, e Kushtetutés, nuk i jep
rezultatet e pritura dhe té nevojshme, qé né esencé éshté pasojé e:

=  kompetencés tepér restriktive té Gjykatés Kushtetuese, qé éshté definuar né
nenin 110, alinea 3, e Kushtetutés;

= njohjes sé pamjaftueshme nga qgytetarét dhe parashtrimit té kérkesave me
kualitet gé nuk éshté né nivelin e duhur, pér té cilén gjé flet edhe numri i madh
i kérkesave gé jané konsideruar si té pabaza;

= guximit dhe kreativitetit té pamjaftueshém i gjykatésve té Gjykatés
Kushtetuese né interpretimin e parimeve dhe vlerave té lirive dhe té drejtave
themelore sipas nenit 110, aliena 3, e Kushtetutés, né ¢do rast konkret;

= interpretimit restriktiv té normave té sé drejtés ndérkombétare dhe i
marréveshjeve ndérkombétare té ratifikuara né pérputhje me Kushtetutén,
vecanérisht i Konventés Evropiane pér té Drejtat e Njeriut dhe i vendimeve té
Gjykatés Evropiane pér té Drejtat e Njeriut gjaté marrjes sé vendimeve nga
Gjykata Kushtetuese pér mbrojtjen e lirive dhe té drejtave, sipas nenit 110,
alinea 3, e Kushtetutés.>

Sa i pérket késaj, me iniciativén e re pér ndryshimin e Kushtetutés parashihet futja e
institutit ankesé kushtetuese, me qéllim gé té pérforcohet mbrojtja e té drejtave dhe
lirive té njeriut qé jané definuar né Kushtetuté. Me kété iniciativé propozohet futja e
kompetencés qé Gjykata Kushtetuese té vendosé pér ankesén kushtetuese, qé éshté
parashtruar kundér akteve ose veprimeve té caktuara té organeve shtetérore, njésive té
vetégeverisjes lokale ose bartésve té autorizimeve publike, me té cilat shkilen té drejtat
dhe lirité e njeriut dhe té qytetarit, qé kané té béjné me diskriminimin, té drejtén pér
jeté, torturén, té drejtén e njeriut pér liri, supozimin e pafajésisé dhe gjykimin e drejté,

3 Sipas Raporteve vjetore té Gjykatés Kushtetuese prej vitit 2009 deri né vitin 2013.

% Jordan Arsov, “Roli i Gjykatés Kushtetuese t& Republikés sé Magedonisé né mbrojtjen e lirive dhe té drejtave
té njeriut dhe té qytetarit gé jané shkelur me ndonjé akt ose veprim té veganté”, Dialogu juridik numér 3,
Instituti pér té drejtat e njeriut, Shkup, 2011.
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liriné e bindjes, vetédijes, mendimit dhe té shprehjes publike t&€ mendimit, liriné e té
shprehurit, paragitjen publike, informimin publik, formimin e liré té institucioneve pér
informim publik, liriné e besimit fetar, liriné e bashkimit, respektimin dhe mbrojtjen e
privatésisé, jetés personale dhe familjare, té dinjitetit dhe té autoritetit, si dhe té
drejtén pér garkullim té liré, né qofté se jané shterur ose nuk jané paraparé mjete té
tjera juridike nacionale pér mbrojtjen e tyre.

Duke e pasur parasysh legjislacionin pozitiv té vendit dhe ndryshimet e propozuara
kushtetuese mund té nxirret pérfundimi se ndryshimet nuk jané té garta dhe koncize,
me njé arsyetim té shkurtér, sé paku ato qé jané né dispozicion té publikut dhe
paragesin njé gjendje té konfuzionit té caktuar dhe aludojné né vendosjen e sistemit té
mjeteve paralele juridike, dhe kété konfuzion dhe paqartési do ta elaborojmé mé
detajisht né vazhdim.

Né fakt, si¢c shihet nga Amandamenti i propozuar XXXIX, ku éshté béré zgjerimi i
pretenduar i té drejtave té cilat do té mund té mbroheshin pérpara Gjykatés
Kushtetuese, nuk ka harmonizim me Konventén Evropiane pér té Drejtat e Njeriut
(KEDNJ). Késhtu pér shembull, e drejta e lirisé gé éshté pércaktuar me nenin 5 té KEDNJ-
sé, né kété amandament vetém éshté ndaré né pjesé dhe me kété, né shikim té paré,
duket sikur jané numéruar mé tepér té drejta, mirépo né fakt béhet fjalé pér mé tepér
aspekte té njé té drejte qé éshté rregulluar né KEDNJ. E njéjté éshté situata edhe me té
drejtén pér té pasur proceduré korrekte qé éshté rregulluar me nenin 6 té KEDNJ-sé.
Amandamenti i propozuar, poashtu vetém e ndan né disa pjesé kété té drejté, por edhe
veté kjo ndarje nuk éshté béré né térési, por disa aspekteve té késaj té drejte u éshté
dhéné pérparési (si pér shembull, supozimit té pafajésisé). Megjithaté, edhe sikur ta
pranojmé tezén se ky amandament i numéron té drejtat ashtu si¢ jané rregulluar ato
paraprakisht me Kushtetuté, atéheré mbetet e hapur pyetja se pse jané pérfshiré vetém
lirité dhe té drejtat qytetare dhe politike, e nuk jané pérfshiré té drejtat ekonomike,
sociale dhe kulturore!? Kété e themi para sé gjitash pér shkak té faktit se nuk lejohet qé
té béhet asnjé hierarki e té drejtave té njeriut dhe té qytetarit, gé do té thoté se e drejta
pér pronési, pér shembull, (e cila nuk éshté pérmendur né kété amandament) duhet ta
gézojé trajtimin e njéjté sikurse e drejta pér liri ose cila do qofté e drejté tjetér.

Me kété amandament thuhet se e drejta pér ankesé kushtetuese do té mund té
shfrytézohet “né qgofté se jané shterur ose nuk jané paraparé mjete té tjera té rregullta
ose té jashtézakonshme juridike té vendit pér mbrojtjen e tyre”. Kjo krijon njé konfuzion
plotésues pér shkak se parashtrohet pyetja se nése Gjykata Kushtetuese éshté instanca
e fundit (ose e re) para se té aplikohet para Gjykatés Evropiane pér té Drejtat e Njeriut
(GJEDNJ), a do té thoté kjo se pas kérkesés pér mbrojtjen e té drejtés pér gjykim né afat
té arsyeshém, pér té cilén tashmé ka sjellé vendim Gjykata Supreme, kérkuesi do té
mund té ngrejé padi kushtetuese dhe dy gjykata do té vendosin pér té njéjtén gj&, apo
padia kushtetuese do té mund té ngritet edhe para se té vendosé Gjykata Supreme!?

Sa i pérket vendosjes sé sistemit té mjeteve paralele juridike, me ndryshimet mé té reja
té propozuara kushtetuese, potencojmé se dispozitat kushtetuese pér dyshkallési né
procedurat pérpara organeve shtetérore dhe gjykatave duhet té qartésohen dhe té
zbatohen né praktiké. Procedura pérpara Késhillit Gjygésor né kété moment éshté




njéshkalléshe. Nuk éshté paraparé e drejta ankese pér kété vendim pérpara ndonjé
organi shtetéror. Eshté paraparé e drejta pér ankesé vetdm pér shkarkim dhe
pérgjegjési disiplinore pérpara Gjykatés Supreme, qé né njéfaré ményré e pamundéson
ose e minimizon mundésiné pér ngritie té procedurés pérpara gjykatave
administrative®®. Né praktiké, pothuajse edhe nuk jané ngritur procedura pérpara kétyre
gjykatave pér zgjedhje, shkarkim dhe pérgjegjési disiplinore pér gjykatésit. Nuk éshté e
garté se ¢cka ndodh me kompetencén e paraparé té kétyre gjykatave, edhe pse pér
precizimin plotésues té késaj materieje duhet té béhen ndryshime té caktuara edhe né
Ligjin pér gjykatat.

Né té njéjtén kohé me iniciativén e propozuar, paralelisht me futjen e instrumentit té
padisé kushtetuese, propozohet edhe futja e kompetencés qé Gjykata Kushtetuese té
vendosé pér ankesat né lidhje me vendimet e Késhillit Gjygésor pér zgjedhje té
gjykatésve, shkarkim ose shqiptim té sanksioneve disiplinore pér ndonjé gjykatés ose
kryetar gjykate. Konsiderojmé se ky paralelizém sjell deri tek zgjidhja gé nuk éshté e
miré pér dy arsye. E para éshté se né kété ményré Gjykatés Kushtetuese i jepet
kompetencé e gjygésisé sé rregullt. E dyta éshté se né kété rast do té ballafagoheshim
me situatén kur Gjykata Kushtetuese, duke e shfrytézuar instrumentin e ankesés
kushtetuese, do té vihet né situaté gé té vendosé pér veprimet e veta né lidhje me
ankesat ndaj vendimeve té Késhillit Gjygésor pér zgjedhje té gjykatésve, , shkarkim ose
shqiptim té sanksioneve disiplinore pér ndonjé gjykatés ose kryetar gjykate.

Mund té shqyrtohen dy zgjidhje pér mjet efektiv juridik, varésisht nga ajo se ¢faré cilésie
do t'i jepet Késhillit Gjygésor.

Alternativa 1: Nése Késhilli Gjygésor éshté tribunal né kuadér té praktikés
tashmeé té pranuar té GJEDNJ-sé né lidhje me nenin 6 té KEDNJ-s&, atéheré duhet
té sigurohet e drejta pér ankesé ndaj vendimit té Késhillit Gjygésor. Procedura e
ankimit do té zhvillohej né mbledhje plenare té Gjykatés Supreme, me ¢’rast,
nése Kryetari i Gjykatés Supreme ka marré pjesé né punén e Késhillit Gjygésor, pa
marré parasysh se a ka votuar ose jo, nuk do té marré pjesé né procedurén e
ankimit. Né kété ményré do té mundésohet gé vendimi té merret nga ana e
gjykatésve té organit mé té larté gjygésor me cka do té sigurohej veprim mé
adekuat, si né pjesén e informatave té mbledhura pér kandidatét, ashtu edhe né
pjesén e kompetencés dhe té sigurimit té pavarésisé dhe té paanésisé. Gjithsesi,
né kéto procedura duhet té sigurohet parimi i barazisé sé arméve, si dhe té
drejtat e tjera té parapara né dokumentet kombétare dhe ndérkombétare. Pas
pérfundimit té procedurave té pérmendura mé larté (pasi té béhet zgjedhja se
cilat nga kéto procedura do té pranohet nga ligidhénési), personi i interesuar
mund t'i drejtohet Gjykatés Kushtetuese me padi kushtetuese, e cila do té
vlerésojé se a jané zbatuar standardet pér veprim korrekt gjaté procedurave pér
zgjedhje, shkarkim ose shqiptim té masave disiplinore.

* Shih nenin 2 dhe nenin 55 té Ligjit pér kontestet administrative, Gazeta zyrtare e RM-sé nr. 62/2006 dhe
150/2010
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Alternativa 2: Shterja e zgjidhjeve ekzistuese ligjore té cilat nuk pérdoren né
praktiké. Né fakt, pas marrjes sé vendimit nga ana e Késhillit Gjygésor, kundér tij
do té mund té paraqitet ankesé pérpara gjykatave administrative, edhe até padi
deri te Gjykata Administrative dhe ankesé deri te Gjykata e Larté Administrative.
Né instancé té fundit, pala e pakénaqur do té mund t'i drejtohet Gjykatés
Kushtetuese né ményrén e njéjté si¢c éshté sgaruar meé larté.

Né kété ményré mundésohet realizimi dhe ndarja e ploté e vendosjes ose e
kompetencés sé rregullt gjygésore nga kompetenca kushtetuese.

Rekomandimi 7

Amandamentet kushtetuese té cilat propozohen detyrimisht duhet té kené tekst té
garté dhe konciz gé né ményré thelbésore té sgarohen té gjitha dilemat qé jané
rezultat i késaj analize.




Il. PASQYRE KOMPARATIVE SA | PERKET EKZISTIMIT TE MIJETIT
EFEKTIV JURIDIK PER EMERIMIN, SHKARKIMIN OSE SHQIPTIMIN
E MASAVE DISIPLINORE PER GJYKATESIT

> Republika e Kroacisé

Materia pér mjetet juridike qé mund t'i shfrytézojné gjykatésit né procedurat pér
zgjedhjen, shkarkimin ose shqiptimin e masave disiplinore né Republikén e Kroacisé
éshté e rregulluar me:

= Kushtetutén e Republikés sé Kroacisé37;

= Ligjin kushtetues pér Gjykatén Kushtetuese té Republikés sé Kroaciséas;
= Ligjin pér gjykatat39; dhe

»  Ligjin pér Késhillin Gjygésor Shtetéror™.

Sikurse edhe né sistemet e tjera juridike, ashtu edhe né Kroaci, né njé pjesé té vecanté
té Kushtetutés éshté vendosur pushteti gjygésor, si njé nga tre pushtetet e pavarura té
vendit. Késhtu, né pjesén 4 té Kushtetutés, né mes tjerash, éshté paraparé se funksioni i
gjykatésit éshté i pérhershém, ndérsa njéra nga arsyet gé ¢on deri te shkarkimi nga
funksioni i gjykatésit éshté kryerja e ndonjé shkeljeje té réndé disiplinore nga ana e
gjykatésit me ¢’rast, né pérputhje me ligjin, vendimin pér shkarkimin e sjell Késhilli
Gjygésor Shtetéror. Kundér vendimit pér shkarkimin nga funksioni i gjykatésit, gjykatési
ka té drejté qé né afat prej 15 ditésh nga dorézimi i vendimit té parashtrojé ankesé deri
te Gjykata Kushtetuese. Poashtu, né Kushtetuté, éshté paraparé se edhe kundér
vendimit té Késhillit Gjygésor Shtetéror pér pérgjegjési disiplinore té gjykatésit, gjykatési
ka té drejté ankese né afat prej 15 ditésh deri te Gjykata Kushtetuese. E pérbashkét pér
kéto dy procedura éshté ajo se Gjykata Kushtetuese éshté e obliguar qé té vendosé né
afat prej 30 ditésh nga pranimi i ankesés, ndérsa vendimi i sjellé nga Gjykata
Kushtetuese e pérjashton té drejtén gé ankuesi té parashtrojé padi kushtetuese.”!

Né aktin mé té larté juridik té vendit ka dispozita pér krijimin e Késhillit Gjygésor
Shtetéror si organ i pavarur gé e siguron pavarésiné e pushtetit gjygésor. Késhilli
Gjygésor, né pérputhje me Kushtetutén dhe me ligjet, vendos né ményré té pavarur pér
emérimin, avancimin, transferimin, shkarkimin dhe pérgjegjésiné disiplinore té

%7 Ustav Republike Hrvatske (Narodne novine br: 56/90, 135/97, 8/98, 113/00, 124/00, 28/01, 41/01, 55/01,
76/10, 85/10i 5/14) (né citimin e métutjeshém: Kushtetuta e Republikés sé Kroacisé)
http://www.sabor.hr/ustav-republike-hrvatske

% Ustavni zakon o Ustavnom sudu Republike Hrvatske (Nardone novine br: 99/99, 29/2002 i 49/2002) (né
citimin e métutjeshém: Ligji kushtetues pér Gjykatén Kushtetuese té Republikés sé Kroacisé)
http://www.usud.hr/default.aspx?Show=ustavni zakon o ustavnom sudu

%% Zakon o sudovima (Narodne novine br: 28/13) (né citimin e métutjeshém: Ligji kroat pér gjykatat)
http://www.zakon.hr/z/122/Zakon-o-sudovima

“° Zakon o driavnom sudbenom vijeéu (preciséeni tekst Narodne novine br: 116/10, 57/11, 130/11, 13/13 i
28/13) (né citimin e métutjeshém: Ligji kroat pér Késhillin Gjygésor Shtetéror)
http://www.zakon.hr/z/127/Zakon-0-dr%C5%BEavnom-sudbenom-vije%C4%87u

** Shih nenin 123 té Kushtetutés sé Republikés sé Kroacisé dhe prej nenit 97 deri te neni 102 i Ligjit kushtetues
pér Gjykatén Kushtetuese té Republikés sé Kroacisé
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gjykatésve dhe té kryetaréve té gjykatave, pérveg té kryetarit té Gjykatés Supreme té
Republikés sé Kroacisé. Pérbéhet nga njémbédhjeté anétaré, nga té cilét shumica
(shtaté anétaré) jané nga radhét e gjykatésve edhe até: dy gjykatés té Gjykatés
Supreme, dy nga gjykatat e garqeve (Gjykata e Apelit dhe Gjykata pér vepra té rénda
penale)®, dy gjykatés nga gjykatat komunale dhe njé gjykatés nga gjykata e specializuar.
Pérvecg gjykatésve, katér anétarét e tjeré té Késhillit Gjygésor jané dy deputeté (njé nga
radhét e shumicés né pushtet, ndérsa tjetri nga radhét e opozités), té cilét i zgjedh
Kuvendi (Narodna skupshtina) dhe dy profesoré té shkencave juridike, té cilét zgjidhen
me votim té té gjithé profesoréve té shkencave juridike nga té gjitha fakultetet juridike.

I ngjashém éshté edhe procesi i zgjedhjes sé anétaréve nga radhét e gjykatésve. Té
gjithé gjykatésit votojné né votim té fshehté, me ¢’rast sé pari votohet pér listat e
kandidatéve, ndérsa zgjedhja béhet nga radhét e atyre qé kané mé shumé vota.
Zgjedhjet pér anétaré té Késhillit shtetéror nga radhét e gjykatésve i realizon Komisioni
zgjedhor (Povjerenstvo), késhillat e kandidatéve dhe késhillat zgjedhoré. Mandati i té
gjithé anétaréve té Késhillit shtetéror éshté katér vjet, me té drejté pér vetém edhe njé
rizgjedhje. Né procedurén pér zgjedhje té anétaréve nga radhét e gjykatésve, ¢cdo
kandidat mund té paragesé kundérshtim deri te Komisioni zgjedhor (Povjerenstvo) ndaj
parregullsive né procedurén pér kandidim dhe zgjedhje, né afat prej 48 orésh nga
parregullsia, i cili &shté i obliguar gé té sjellé vendim pér kundérshtimin né afat prej 48
orésh nga paraqgitja e kundérshtimit. Né qofté se me vendimin pranohet kundérshtimi,
procedura né té cilén éshté béré parregullsia do té pérséritet, ndérsa nése Komisioni
zgjedhor sjell vendim me té cilin refuzohet kundérshtimi, kandidati qé e ka paraqitur
kundérshtimin, né afat prej 48 orésh nga pranimi i vendimit ka té drejté ankese deri te
Késhilli i Gjykatés Supreme. Ky Késhill, né afat prej 48 orésh vendos né pérbérje prej
pesé gjykatésve té cilét jané caktuar me orarin vjetor pér puné té Gjykatés Supreme té
Republikés sé Kroacisé.*

Né Kroaci, pushtetin gjygésor e ushtrojné gjykatat e rregullta, gjykatat e specializuara
dhe Gjykata Supreme. Gjykata té rregullta jané gjykatat komunale dhe ato té garkut
(zhupanisé), ndérsa gjykata té specializuara jané gjykata tregtare, administrative,
kundérvajtése, Gjykata e larté tregtare, Gjykata e larté administrative dhe Gjykata e
larté pér kundérvajtje. Gjykata mé e larté éshté Gjykata Supreme e Republikés sé
Kroacisé.* Né kuadér té gjykatave té zhupanive, si dhe té Gjykatés sé larté tregtare,
Gjykatés sé larté administrative dhe Gjykatés sé larté pér kundérvajtje, formohen
késhilla gjyqésoré (Sudsko Vijece) qé kané rol té réndésishém, vecanérisht né
procedurén pér zgjedhje té gjykatésve né instancat e ndryshme gjygséore, ndérsa
formohen me pérbérje té kombinuar té gjykatésve nga gjykata ku jané formuar dhe nga
gjykatat gé jané mé té uléta né hierarki. Punét e Késhillit Gjyqésor té Gjykatés Supreme i
kryen Mbledhja e pérgjithshme e Gjykatés Supreme.45

> Gjuro Sesa, Analizé e zgjedhjes, vlerésimit, procedurave disiplinore dhe shkarkimit té gjykatésve — qasje
komparative, Misioni i OSBE-sé né Shkup, 2011

* Shih prej nenit 28 deri te neni 32 i Ligjit kroat pér Késhillin Gjygésor shtetéror

** Shih nenet 14, 15 dhe 16 té Ligjit kroat pér gjykatat

** Shih nenet 49, 50 dhe 51 té Ligjit kroat pér gjykatat




Né Kroaci ka né dispozicion mjete juridike né té gjitha procedurat gé jané subjekt i késaj
Analize. Késhtu, si¢ theksuam mé larté né tekst, Késhilli Gjygésor Shtetéror i eméron
gjykatésit me propozim té Késhillit pérkatés gjyqésor. Késhilli Shtetéror do ta anulojé
vendimin pér emérimin e gjykatésit nése konstaton se: gjykatési i eméruar nuk i ka
plotésuar kushtet pér emérim, vendimi pér emérim bazohet né té dhéna dhe déshmi té
rrjieshme, gjykatési pa ndonjé arsye té vlefshme, as brenda afatit prej gjashté muajsh
nuk e ka dhéné betimin ose deri te emérimi i gjykatésit ka ardhur pas kryerjes sé veprés
penale nga gjykatési, gé éshté vértetuar me vendim té plotéfugishém té gjykatés e cila
vendos pér vepra qé ndéshkohen dhe pér pérgjegjési ndéshkuese. Procedurén gé ka pér
géllim anulimin e vendimit pér emérim té gjykatésit, Késhilli Gjygésor mund ta fillojé
sipas detyrés zyrtare ose me kérkesé té Kryetarit té Gjykatés Supreme té Repbulikés sé
Kroacisé, me kérkesé té Késhillit Gjygésor té gjykatés né té cilén gjykatési e ushtron
funksionin e gjykatésit, me kérkesé té kryetarit té gjykatés ose té kryetarit té gjykatés sé
njé shkalle mé té larté.*® Kundér vendimit té Késhillit shtetéror pér emérim té gjykatésit,
kandidatét gé kané marré pjesé né proceduré, por nuk kané qgené té eméruar né
funksion té gjykatésit, kur do té shterren té gjitha mjetet juridike qé u takojné pas
parashtrimit té kérkesés sé bazuar né dispozitat e vecanta té Ligjit pér kontestet
administrative pér mbrojtjen e té drejtave té njeriut té garantuara me kushtetuté dhe
lirive themelore, kané té drejté té parashtrojné padi kushtetuese deri te Gjykata
Kushtetuese e Kroacisé."’

Mjetet juridike gqé jané né dispozicion né Kroaci, veganérisht vijné né shprehje edhe né
procedurén disiplinore gé udhéhiget kundér gjykatésit i cili ka béré shkelje disiplinore.48
Pér shkeljen e béré disiplinore pason njéri nga kéto dénime disiplinore: qortim, dénim
me para deri né 1/3 e rrogés sé realizuar né muajin e kaluar né periudhé prej njé deri né
tre muaj, dénim me para deri né 1/3 e rrogés sé realizuar né muajin e kaluar né
periudhé prej katér deri né gjashté muaj, dénim me para deri né 1/3 e rrogés sé
realizuar né muajin e kaluar né periudhé prej shtaté deri né dymbéshjeté muaj dhe
shkarkim nga funksioni i gjykatésit si dénim mé i réndé disiplinor.49

Procedurén disiplinore e udhéheq Késhilli Shtetéror, i cili ka mundési né procedura té
vecanta disiplinore té& emérojé njé késhill disiplinor i cili do ta fillojé procedurén, do t'i
konstatojé faktet dhe do t'i arsyetojé faktet e pércaktuara pérpara Késhillit Shtetéror,
me ¢’rast dy anétaré té késhillit disiplinor patjetér duhet té jené gjykatés, ndérsa
kryetari i kétij késhilli disiplinor duhet patjetér té jeté sé paku gjykatés né gjykaté té
shkallés sé njéjté sikurse dhe gjykatési kundér té cilit zhvillohet procedura disiplinore.50
Nése ekziston dyshim i bazuar se gjykatési ka kryer shkelje disiplinore, proceduré
disiplinore jané té obliguar té fillojné kryetari i gjykatés ose personi qé éshté i ngarkuar
me kryerjen e punéve té administratés gjyqésore né gjykatén né té cilén e kryen
funksionin e gjykatésit gjykatési ndaj té cilit éshté ngritur procedura. Proceduré

“ shih nenin 57 t& Ligjit kroat pér Késhillin Gjygésor Shtetéror

*7 Shih nenin 103 té Ligjit kushtetues pér Gjykatén Kushtetuese té Republikés sé Kroacisé

*® Shih nenin 62 té Ligjit kroat pér Késhillin Gjygésor Shtetéror (cilat jané shkelje jodisiplinore)
* Shih nenin 63 té Ligjit kroat pér Késhillin Gjygésor Shtetéror

*% Shih nenin 66 té Ligjit kroat pér Késhillin Gjygésor Shtetéror
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disiplinore mund té fillojné edhe ministri kompetent pér ¢éshtjet e jurisprudencés,
kryetari i gjykatés sé njé shkalle mé té larté, kryetari i Gjykatés Supreme té Kroacisé dhe
késhillat gjygésoré. Kundér vendimit té Késhillit Shtetéror pér pérgjegjési disiplinore,
gjegjésisht pér shkarkimin e gjykatésit, té cilat sillen me shumicé votash nga té gjithé
anétarét e Késhillit Shtetéror, gjykatési ka té drejté ankese, e cila e shtyn ekzekutimin e
vendimit. Para se té sillet ky vendim, gjykatésit duhet t'i jepet e drejta qé té deklarohet
pér gjithé procedurén. Kjo ankesé parashtrohet né afat prej 15 ditésh deri te Gjykata
Kushtetuese e Kroacisé (ankesé kushtetuese). Eshté interesante se ky mjet juridik nuk
merret parasysh né procedurén pér shkarkimin e kryetarit t& ndonjé gjykate, vendim ky
té cilin poashtu e sjell Késhilli shtetéror. Né fakt, kur Keéshilli shtetéror do t'i japé
mundési kryetarit té gjykatés gé té deklarohet me shkrim pér procedurén pér shkarkim,
afat ky i cili nuk mund té jeté mé i shkurtér se teté dité, dhe pasi té konstatojé se jané
plotésuar kushtet pér shkarkimin e kryetarit té gjykatés kundér té cilit éshté ngritur
procedura, do té sjellé vendim pér shkarkim, i cili duhet té pérgatitet me shkrim dhe té
arsyetohet. Kundér vendimit té Késhillit shtetéror, kryetari i gjykatés ka té drejté té
ngrejé kontest administrativ.”*

Gjaté procedurave pér emérim, pérgjegjési disiplinore dhe shkarkim té gjykatésve
né Kroaci, gjykatési ndaj té cilit zhvillohet procedura ka dyshkallési té garantuar

gjaté parashtrimit t& mjeteve juridike, duke pérfshiré: ankesén kushtetuese, padiné
kushtetuese ose mundésiné pér fillim té kontestit administrativ.

» Republika e Sllovenisé

Burimet nga té cilat mund té marrim té dhéna pér mjetet juridike né procedurat gé jané
subjekt i késaj analize, né Republikén e Sllovenisé jané:

= Kushtetuta e Republikés sé Sllovenisé™;
PP . 53

= Ligji pér gjykatat™;

= Ligji pér shérbimin gquésor54; dhe

= Rregullorja pér punén e Késhillit Gquésorss.

*! Shih prej nenit 67 deri né nenin 86 té Ligjit kroat pér Késhillin Gjyqésor shtetéror

*2 Ustava Republike Slovenije (Uradni list RS, §t. 33/91-1, 42/97, 66/2000 in 24/03) (né citimin e métutjeshém:
Kushtetuta e Republikés sé Sllovenisé)
http://www.pf.uni-mb.si/datoteke/janja/Angleska%20PT/anglesko-slovenska urs.pdf

>3 Zakon o sodistih (uradno pretis¢eno besedilo, Uradni list RS, §t. 19/94, 45/95, 38/99, 28/2000, 73/04, 72/05,
127/06 i 67/07) (né citimin e métutjeshém: Ligji slloven pér gjykatat)
http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAKO332

>* Zakon o sodniski sluzbi - ZSS (neuradno pretis¢eno besedilo, Uradni list RS, t. 19/94, 8/96, 24/98, 48/01,
67/02, 71/04, 17/06, 127/06, 57/07, 91/09, 33/11, 46/13 | 63/13) (né citimin e métutjeshém: Ligji slloven pér
shérbimin gjygésor) http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAKO334

% Poslovnik sodnega sveta od 15.03.2012 (né citimin e métutjeshém: Rregullorja sllovene pér punén e Késhillit
Gjyqgésor) http://www.pisrs.si/Pis.web/pregledPredpisa?id=POSL78




Né Slloveni, ushtrimi i pushtetit gjygésor mund té organizohet vetém népérmjet
gjykatave si organe té veganta shtetérore, té cilat jané té ndara né gjykata me
kompetencé té pérgjithshme dhe gjykata té specializuara. Gjykatat me kompetencé té
pérgjithshme jané: gjykatat e zonave (okrajna sodisca), gjykatat e garqeve (okroZna
sodisc¢a), gjykatat e larta (visja sodis¢a) dhe Gjykata Supreme e Republikés sé
Sllovenisé.>® Kushtetuta parasheh se né Slloveni nuk mund té krijohen gjykata té
jashtézakonshme, e poashtu éshté i ndaluar edhe themelimi i tribunaleve té luftés né
kohé paqeje.57 Ka disa arsye se pse dispozita pér themelimin e gjykatave éshté pérfshiré
né aktin mé té larté juridik. Né fakt, Kushtetuta éshté dokument i cili né shumicén e
vendeve éshté dukshém mé tepér statik se sa cili do gofté dokument tjetér dhe éshté
shumé mé i véshtiré pér t'u ndryshuar. Pérveg késaj, dispozita e kétillé e pengon
formimin e gjykatave ad hoc, té cilat, bartés té caktuar té pushtetit, mund t'i
shfrytézojné né pérpjekje pér t'i mbrojtur ose pér t'i siguruar interesat e tyre.

Rregullat pér emérimin dhe shkarkimin e gjykatésve e pércaktojné nivelin fillestar té
pavarésisé sé gjygésisé né njé vend. Né Slloveni, sipas nenit 130 té Ligjit slloven pér
gjykatat, emérimin dhe shkarkimin e gjykatésve e bén Kuvendi Popullor. Kjo e bén gé
Sllovenia té jeté né mesin e vendeve té rralla demokratike ku Parlamenti i zgjedh
gjykatésit. Eshté me réndési té& shtohet se Kuvendi Popullor i zgjedh gjykatésit me
propozim té Késhillit Gjygésor, i cili éshté organ i pavarur shtetéror dhe é&shté
demonstrues i autonomisé sé gjygésisé. Roli i tij né ruajtjen e pavarésisé sé gjyqésisé
éshté me réndési té vecanté pér shkak té asaj se éshté organ i vecanté me autorizim qé
t'i propozojé Kuvendit Popullor zgjedhjen dhe shkarkimin e gjykatésve pas shqyrtimit
paraprak té kritereve profesionale gé kané té béjné me zgjedhjen. Kriteret pér emérimin
dhe pér avancimin e gjykatésve jané definuar né nenin 29 té Ligjit pér shérbimin
gjyqésor, i cili éshté i obligueshém edhe pér Késhillin Gjyqgésor.

Késhilli Gjygésor pérbéhet nga njémbédhjeté anétaré, gé zgjidhen me mandat prej pesé
vitesh, pa mundési pér rizgjedhje té njépasnjéshme. Pesé anétaré zgjidhen nga Kuvendi
Popullor me propozim té Kryetarit té Republikés sé Sllovenisé, nga radhét e profesoréve
té drejtésisé, avokatéve dhe juristéve té tjeré. Gjashté anétaré zgjidhen nga gjykatésit
me mandat té pérhershém té gjykatésit.58 Profesioni i tyre nuk éshté i ngriré, gjegjésisht
ata vazhdojné me karrierén e tyre té gjykatésit, profesorit, avokatit, ndérsa né kuadér té
Késhillit kané sesione ¢do dy javé. Fakti se gjykatésit mbisundojné né numrin e
anétaréve né Késhillin Gjygésor éshté zbutur me Rregulloren pér punén e Késhillit
Gjygésor, sipas té cilés, pér miratimin e té gjitha vendimeve me réndési né kompetencé
té Késhillit Gjygésor nevojitet shumicé prej dy té tretave.”® Anétaré té Késhillit Gjygésor
nga radhét e gjykatésve jané njé gjykatés i Gjykatés Supreme, njé gjykatés i Gjykatés sé
Larté, njé gjykatés nga gjykatat e gargeve, njé gjykatés nga gjykatat e zonave dhe dy

*® Shih nenin 97 dhe 98 té Ligjit slloven pér gjykatat
*” Neni 126 i Kushtetutés sé Republikés sé Sllovenisé.
%% Neni 131 i Kushtetutés sé Republikés sé Sllovenisé;
Neni 8 i Rregullores sllovene pér punén e késhillit gjygésor;
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gjykatés zgjidhen nga ana e té gjithé gjykatésve qé jané té regjistruar né listén zgjedhore
té gjykatésve.60

Funksion kryesor i Késhillit Gjygésor éshté propozimi i kandidatéve pér zgjedhje té
giykatésve. Pérveg késaj, Késhilli Gjygésor, Kuvendit i propozon shkarkimin e gjykatésit,
vendos pér papérputhshmériné e funksionit té gjykatésit, siguron mendim pér buxhetin
e propozuar pér gjyqésiné, Kuvendit Popullor i dorézon mendim pér ligjet (gjegjésisht
propozim-ligjet) té cilat e rregullojné statusin, té drejtat dhe obligimet e gjykatésve, si
dhe pér shérbimin gjygésor, miraton kritere kuantitative dhe kualitative pér vlerésimin e
punés sé gjykatésve, vendos pér arsyeshmériné e ankesés sé gjykatésit i cili beson se i
jané shkelur té drejtat ligjore, pozita e pavarur ose pavarésia e gjygésisé, dhe e fundit,
por jo mé pak e réndésishme, Késhilli Gjygésor poashtu éshté i autorizuar qé ta ndjeké,
ta konstatojé dhe ta analizojé efikasitetin e punés sé gjykatésve dhe té gjykatave. Pér
kété géllim, ai mban evidencé vjetore dhe e njofton Gjykatén Supreme sé paku njé heré
né vit."! Pérvec gé nuk mund té emérojé gjykatés, roli i Késhillit né Slloveni éshté edhe
mé i kufizuar me até qé ai nuk ka kompetencé té shkarkojé gjykatés pér shkelje
disiplinore, mirépo mund vetém t'i rekomandojé Kuvendit Popullor gé ta bgjé kete.”
Ngjashém sikurse edhe né Kroaci, né kuadér té gjykatave té qarkut, gjykatave té larta
dhe Gjykatés Supreme té Sllovenisg, formohen Késhilla personale gé kané kompetenca
kryesisht né procedurén pér vlerésimin e punés sé gjykatésve.

Né procedurén pér zgjedhje dhe emérim té gjykatésve, pasi té konstatohet nevoja pér
plotésimin e vendit té zbrazét pér gjykatés, nga ana e kryetarit té gjykatés dorézohet
propozim deri te Ministria pér Drejtési dhe shpallet konkurs né gazetén zyrtare.
Kandidatét e interesuar i dérgojné aplikacionet né Ministriné pér Drejtési. Aplikacionet
gé nuk jané dérguar né kohé dhe ato gé nuk jané kompletuar, Ministria pér Drejtési i
refuzon me vendim, pér té cilin né afat prej teté ditésh lejohet té ngritet kontest
administrativ, ndérsa gjykata kompetente duhet té sjellé vendim né afat prej 30 ditésh
nga dita a padisé sé parashtruar pér ngritje té kontestit administrativ. Né pérputhje me
Ligjin slloven pér gjykatat, kompetente né procedurat pér kontestet administrative
éshté Gjykata Supreme e Sllovenisé, pérve¢ nése me ligj té vecanté nuk i éshté dhéné
kompetencé e tillé ndonjé gjykate tjetér (té specializuar). Aplikacionet e kandidatéve gé
nuk jané reufuzuar nga ana e Ministrisé pér Drejtési, mirépo té cilét nuk i plotésojné
kushtet e pérgjithshme dhe té vecanta pér funksionin pérkatés té gjykatésit, i refuzon
Késhilli Gjygésor me vendim. Késhilli Gjygésor merr mendim nga kryetari i gjykatés
pérkatése pér ¢do kandidat se a éshté pérkatés pér funksionin, mirépo megjithaté
Késhilli Gjygésor nuk éshté gjithmoné i lidhur me mendimin e kryetarit té gjykatés. Pasi
Késhilli Gjygésor ta pérgatisé propozimin pér zgjedhjen e kandidatit/éve té caktuar, té
cilin e dorézon né Kuvendin Popullor, kandidatét qé nuk jané zgjedhur, e aplikacionet e
té ciléve nuk jané refuzuar né procedurén qé e pérshkruam mé larté, kané té drejté té

% Shih nenin 22 t& Ligjit slloven pér gjykatat

®! Neni 28 i Ligjit slloven pér gjykatat

%2 Fq.6, Dietrich Mark, A comparative review of Judicial Councils in the Former Yugoslavia, East-west
management institute, 2008;




ngrejné proceduré pér kontest administrativ, i cili duhet té pérfundojé né afat prej 30
ditésh nga dita e nisjes sé procedurés.63

Procedura pér shkarkimin e gjykatésit realizohet né até ményré qé pasi gjykatési té
dénohet me vendim té plotfugishém pér vepér té kryer penale, gjykata kompetente,
vendimin detyrimisht ia dorézon Késhillit Gjygésor. Nése gjykatési éshté dénuar me
dénim me burg, me kohézgjatje mé shumé se gjashté muaj, Késhilli Gjygésor detyrimisht
dorézon propozim deri te Kuvendi Popullor pér shkarkimin e gjykatésit. Né qofté se
gjykatési éshté dénuar me dénim me burg, me kohézgjatje deri né gjashté muaj, Késhilli
Gjygésor vetém e njofton Kuvendin Popullor, mirépo nése ky dénim éshté shqgiptuar pér
ndonjé vepér penale gé gjykatésin e bén té padenjé pér ta ushtruar funksionin e
gjykatésit, Késhilli Gjygésor edhe né kété rast do té dorézojé propozim deri te Kuvendi
Popullor pér shkarkimin e gjykatésit.* Né& rastet kur éshté dorézuar propozim pér
shkarkim, e Kuvendi Popullor nuk e shkarkon gjykatésin, atéheré Késhilli Gjyqésor do té
ngrejé proceduré disiplinore pér konstatimin e pérgjegjésisé disiplinore té gjykatésit. Né
Ligjin pér shérbimin gjyqésor éshté paraparé se cilat jané shkeljet serioze disiplinore gé
¢ojné deri te dénimi disiplinor — ndérprerja e funksionit té gjykatésit. Dénime mé té
lehta disiplinore jané: paralajmérim me shkrim, ndérprerje e pérparimit gjyqésor,
zvogélim i rrogés dhe transferim né ndonjé gjykaté tjetér.65

Né procedurén disiplinore vendos gjykata disiplinore e shkallés sé paré dhe gjykata
disiplinore e shkallés sé dyté. Gjykata disiplinore e shkallés sé paré pérbéhet nga teté
gjykatés edhe até: nga dy prej té gjitha instancave té gjykatave me kompetencé té
pérgjithshme, dhe pér ndonjé Iéndé konkrete vendos né panel prej tre gjykatésish, nga
té cilét njé anétar duhet té jeté nga instanca e njéjté sikurse edhe gjykatési kundér té
cilit zhvillohet procedura disiplinore. Gjykata disiplinore e shkallés sé dyté pérbéhet nga
pesé gjykatés té Gjykatés Supreme, dhe pér ankesat e gjykatésit vendos né panel té
pérbéré prej tre gjykatésish, panel ky té cilin e pércakton kryetari i gjykatés disiplinore té
shkallés sé dyté. Propozimin pér sanksion disiplinor e jep prokurori disiplinor ose
zévendési i tij (té dy jané gjykatés té Gjykatés Supreme). Organet disiplinore i eméron
Mbledhja e pérgjithshme e Gjykatés Supreme me propozim té Késhillit Gjygésor pér
periudhé prej dy vitesh, me mundési pér riemérim. Né qofté se ka dyshim té bazuar se
gjykatési ka kryer vepér penale keqpérdorim té funksionit té gjykatésit, mund té
largohet pérkohésisht nga ushtrimi i funksionit té gjykatésit (suspendim), pér té cilén gjé
vendos kryetari i Gjykatés Supreme té Republikés sé Sllovenisé. Nése kundér gjykatésit
zhvillohet proceduré penale pér vepér penale e cila ndiget sipas detyrés zyrtare dhe pér
té cilén éshté paraparé dénim me burg né kohézgjatje prej mbi dy vitesh, pér té cilén gjé
ai duhet té shkarkohet, Kryetari i Gjykatés Supreme do t’i shqiptojé suspendim. Pér
suspendimin e Kryetarit té Gjykatés Supreme vendos Késhilli Gjygésor. Ankesé kundér
vendimit pér suspendim, gjykatési parashtron deri te Késhilli Gjygésor, ndérsa Kryetari i
Gjykatés Supreme deri te Kuvendi Popullor. Ankesa nuk e shtyn ekzekutimin e vendimit

& Shih prej nenit 15 deri te neni 23 té Ligjit slloven pér shérbimin gjygésor
® Shih prej nenit 77 deri te neni 79 té Ligjit slloven pér shérbimin gjyqésor
% Shih nenin 81 dhe 82 t& Ligjit slloven pér shérbimin gjygésor
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pér suspendim. Suspendimi zgjat deri né miratimin e vendimit pérfundimtar pér
shkarkimin e gjykatésit%.

Me ndryshimet e fundit ligjore, Késhilli Gjyqésor fitoi kompetenca té shumta té reja, me
até gé disa kompetenca, pér shembull, emérimi dhe shkarkimi i kryetaréve té gjykatave,
iu transferua ministrit pér drejtési. Me sa duket ky éshté vendim i qélluar né aspekt té
rritjes sé pavarésisé sé gjyqésisé. Sidoqofté, e gjithé kjo nuk e ndryshon faktin se
gjykatésit jané zgjedhur dhe jané shkarkuar nga pushteti shtetéror, ku partité politike
kané ndikim té drejtpérdrejté né zgjedhjen e gjykatésve. Né praktiké, si rregull i
pérgjithshém, ky fakt nuk ka ndikim negativ pér shkak se Kuvendi Popullor i respekton
propozimet e dhéna nga Késhilli Gjygésor (deri tani jané béré vetém disa pérjashtime).

Mirépo, madje edhe né kéto rrethana, shpérndarja e kétillé e kompetencave né dobi té
legjislacionit dhe né dém té gjygésisé dhe té Késhillit Gjygésor, shumé pak, simbolikisht,
e dobéson pozitén e pavarur té gjygésisé dhe i jep pushtetit ligidhénés pozité mé té
forté né raste kur kandidaté té caktuar pér gjykatés mund té jené té papranueshém pér
shumicén gé éshté né pushtet. Nga ana tjetér, pushteti ligidhénés nuk mund té
propozojé kandidaté té saj pér gjykatés pér shkak se ata mund té propozohen vetém
nga Késhilli Gqui—i-sor.67

Sa i pérket c¢éshtjes sé mijetit efikas juridik né procedurat pér emérimin,
pérgjegjésiné disiplinore dhe shkarkimin e gjykatésve, né modelin slloven ekziston
njé specifiké e caktuar. Né fakt, ky model, kandidatéve pér gjykatés, té cilét Késhilli
Gjygésor nuk do t’ia propozojé Kuvendit Popullor gé t'i zgjedhé pér gjykatés, kané
té drejté té ngrejné kontest administrativ. Pér dallim prej tyre, kandidatét gé do té
propozohen nga ana e Késhillit Gjygésor, mirépo nuk do té zgjidhen pér gjykatés

nga ana e Kuvendit Popullor, nuk kané né dispozicion mjet efikas juridik. Identike
éshté edhe pozita e gjykatésve té shkarkuar gé nuk kané mjet efikas juridik kundér
vendimit negativ pér ta nga ana e Kuvendit Popullor. Mjet té vetém efikas juridik
gjykatésit kané né rastin kur ndaj tyre éshté ngritur proceduré disiplinore pér
pérgjegjési disiplinore, ku éshté garantuar dyshkallésia né marrjen e vendimit, edhe
até nga gjykatat disiplinore — té shkallés sé paré dhe té dyté.

% Shih prej nenit 86 deri te neni 100 té Ligjit slloven pér shérbimin gjyqésor
7 “Analizé e pavarésisé sé gjyqésisé né Republikén e Magedonisé — Perceptimi, véshtirésité dhe sfidat” —
Instituti pér té drejtat e njeriut, gusht 2013.




» Republika e Serbisé

Dispozitat pozitive juridike né Republikén e Serbisé nga té cilat mund t’i analizojmé
procedurat, si dhe mjetet juridike gé i kané né dispozicion gjykatésit né kéto procedura,
jané kéto:

=  Kushtetuta e Republikés sé Serbiséeg;

»  Ligji pér Gjykatén Kushtetuese;*’

»  Ligji pér gjykatésit’’;

=  Ligji pér organizimin e gjykatave71; dhe
= Ligji pér Késhillin e Larté té Gquésisén.

Pushteti gjyqésor u takon gjykatave dhe éshté i pavarur nga pushteti ligjdhénés dhe ai
ekzekutiv.” Gjykatésit jané té pavarur né punén e tyre dhe gjykojné né bazé té
Kushtetutés, ligjeve dhe akteve té tjera té pérgjithshme, ku kjo éshté e paraparé me ligj,
né bazé té rregullave té pranuara gjerésisht té té drejtés ndérkombétare dhe
marréveshjeve té ratifikuara ndérkombétare. *

Sipas Kushtetusés sé Republikés sé Serbisé, sikurse edhe né Slloveni, gjykatésit i zgjedh
Kuvendi Popullor, me propozim té organit autonom — Késhillit té Larté té Gjyqésisé (ose
Késhillit té Larté Gjyqgésor). Né Serbi, gjykatésve té cilét nominohen dhe zgjidhen pér
heré té parég, funksioni u zgjat 3 vjet dhe né gofté se pas mandatit trevjegar vlerésohen
si shumé té suksesshém, do té emérohen né vend té pérhershém pune nga ana e
Késhillit t& Larté té Gjyqgésisé.”

Késhilli i Larté i Gjygésisé éshté organ i pavarur gé e siguron dhe e garanton pavarésiné
e gjykatave dhe té gjygésisé. Edhe pse Kushetuta e re e vitit 2006 kérkon krijimin e
Késhillit Gjygésor, Serbisé i duheshte shumé kohé gé ta implementojé Iegjislacionin,76
késhtu gé ai éshté konstituar mé 6 prill té vitit 2009 dhe ka 11 anétaré qé kané mandat
prej 5 vitesh, pérveg anétaréve sipas funksionit. Anétarét kané té drejté pér rizgjedhje,
por jo té njépasnjéshme.77

8 ycras Peny6anke Cpbuje (Crybenun rnacHuk Peny6auke Cpbuje 83/2006) (né citimin e métutjeshém:
Kushtetuta e Republikés sé Serbisé) http://www.sllistbeograd.rs/documents/ustav_republike srbije lat.pdf

% 3aKkoH o YcTasHoMm cyay (CryxbeHn riacHuk Peny6anke Cpbuje 6p.109/2007, 99/2011 u 18/2013 — Opnyka
Ha YC) (né citimin e métutjeshém: Ligji serb pér Gjykatén kushtetuese)

http://www.paragraf.rs/propisi/zakon o ustavhom sudu.html

® 3akoH 0 cyaujama (Cnyk6eHu rnacHuk Peny6auke Cpbuje 6p.116/2008 w 104/2009) (né citimin e
métutjeshém: Ligji serb pér gjykatésit) http://www.paragraf.rs/propisi/zakon o sudijama.html

" 3aKkoH o ypeherby cynosa (CayxbeHu rnacHuk Peny6anke Cpbuje 6p.116/2008) (né citimin e métutjeshém:
Ligji serb pér organizimin e gjykatave) http://paragraf.rs/propisi/zakon o uredjenju sudova.html

> 3akoH 0 Bucokom casery cyacTBa (CaymbeHu rnacHuk Penybauke Cp6uje 6p.116/2008, 101/2010 u
99/2011) (né citimin e métutjeshém: Ligji serb pér Késhillin e Larté té Gjygésisé)
http://www.paragraf.rs/propisi/zakon o visokom savetu sudstva.html

" Neni 3i Ligjit serb pér organizimin e gjykatave;

" Neni 142, paragrafi 2 i Kushtetutés sé Republikés sé Serbisé dhe neni 1 Ligjit serb pér gjykatésit;

7> Nenet 49-52 i Ligjit serb pér gjykatésit;

® Neni 153 i Kushtetutés sé Republikés sé Serbisé;

77 Neni 12 i Ligjit serb pér Késhillin e Larté Gjygésor (opr. Zakon o Visokom savetu sudstva Gazeta zyrtare nr.
116/2008 dhe 101/2010).
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Né pérbérjen e tij, sipas detyrés zyrtare, marrin pjesé kryetari i Gjykatés Supreme té
Kasacionit, ministri pér drejtési dhe kryetari i organit kompetent parlamentar né kuadér
té Kuvendit Popullor. Anétar té zgjedhur jané gjashté gjykatés me funksion té
pérhershém té gjykatésit, nga té cilét njéri éshté nga territori i krahinave autonome, dhe
dy jané juristé té dalluar dhe me autoritet, me sé paku pérvojé 15-vjecare né profesion,
nga té cilét njéri éshté avokat, ndérsa tjetri profesor né fakultetin juridik.78 Anétari i
zgjedhur i Késhillit nga radhét e avokatéve dhe té profesoréve té drejtésisé, pas marrjes
sé funksionit, nuk mund té jeté né funksion né organet gé i sjellin dispozitat ligjore, né
organet e pushtetit ekzekutiv, té shérbimit publik dhe né organet autonomisé krahinore
dhe né njésité e vetégeverisjes lokale. Anétari i zgjedhur i Késhillit nga radhét e
gjykatésve lirohet nga kryerja e funksionit té gjykatésit gjaté kohés gé e kryen funksionin
né kuadér té Keéshillit.”

Serbia, sikurse edhe Sllovenia, e respekton mendimin e Késhillit konsultativ pér studime
evropiane, né té cilin ai rekomandon gé késhillat té krijohen me dispozita kushtetuese.
Funksionet kryesore té Késhillit té Larté té Gjyqgésisé jané: propozimi deri te Kuvendi
Popullor i kandidatéve pér zgjedhje té gjykatésve né funksione té gjykatésve, zgjedhja e
gjykatésve pér ushtrimin e pérhershém té funksionit té gjykatésit dhe marrja e vendimit
pér ndérprerjen e funksionit té gjykatésit. Késhilli i Larté Gjyqésor, poashtu, ia propozon
Kuvendit Popullor zgjedhjen dhe shkarkimin e kryetaréve té gjykatave dhe té Gjykatés
Supreme, propozon gjykatés-poroté, e miraton Kodin etik.

Késhilli kryen edhe funksione té tjera, té parapara me ligj, nga té cilat me réndési pér
kété analizé jané kompetencat me té cilat e pércakton pérbérjen, kohézgjatjen dhe
ndérprerjen e mandatit té organeve disiplinore, i eméron anétarét e organeve
disiplinore dhe e rregullon ményrén e vendimmarrjes sé organeve disiplinore (cilat jané
organet e tij té pérhershme té punés), ndérsa vendos edhe pér ankesat né procedurén
disiplinore.80

Eshté interesante pér t'u theksuar se edhe né Serbi, sikurse né sistemin e vendit,
kandidatét pér anétaré té Késhillit té Larté té Gjyqésisé, nga teté anétarét e zgjedhur
(nga radhét e gjykatésve, avokatéve dhe profesoréve universitaré té drejtésisé), té cilét
nuk do té zgjidhen nga ana e Kuvendit Popullor nga listat me kandidaté, nuk kané
mundési pér mjet juridik kundér vendimit té kétillé té Kuvendit Popullor, si¢c jané, pér
shembull, mjetet juridike (kundérshtimi deri te Komisioni zgjedhor dhe ankesa deri te
Késhilli i Gjykatés Supreme)Sl, té cilat jané né dispozicion té kandidatéve pér anétaré té
Késhillit Gjygésor shtetéror té Republikés sé Kroacisé.

Pushteti gjyqésor né Serbi éshté i vetém edhe até e kryejné gjykatat me kompetencé té
pérgjithshme dhe ato me kompetenca té vecanta, dhe nuk mund té themelohen gjykata
té pérkohshme dhe té jashtézakonshme. Gjykata me kompetenca té pérgjithshme jané:

78 Shih: <http://www.vss.sud.rs/O-visokom-savetu-sudstva.htm>

7 Neni 11 i Ligjit serb pér Késhillin e Larté Gjygésor

¥ Shih nenin 13 té Ligjit serb pér Késhillin e Larté té Gjyqésisé
<http://webcache.googleusercontent.com/search?g=cache:http://www.vss.sud.rs/Nadleznosti.htm>
# Shih mé larté fq. 18




gjykatat themelore, gjykatat e larta, gjykatat e apelit dhe Gjykata e Larté e Kasacionit, e
cila éshté gjykata mé e larté né Serbi. Gjykata me kompetencé té vecanté jané: gjykatat
ekonomike, Gjykata Ekonomike e Apelit, gjykatat pér kundérvajtje, Gjykata e Larté pér
Kundérvajtje dhe Gjykata Administrative.® Kryetari i Gjykatés Supreme té Kasacionit,
ngjashém sikurse né Slloveni, zgjidhet me propozim té Késhillit té Larté té Gjyqésisé, pas
mendimit té siguruar paraprakisht nga Mbledhja e pérgjithshme e Gjykatés Supreme té
Kasacionit dhe késhillit kompetent né kuadér té Kuvendit Popullor, ndérsa até e zgjedh
Kuvendi Popullor.®

Sa i pérket ekzistimit té mjeteve efikase juridike, nga analiza e dispozitave pozitive
ligijore né Republikén e Serbisé, e veganérisht nga burimet gé u cituan mé paré, qarté
mund té shihet se kandidatét té cilét nuk do té zgjidhen pér gjykatés as pér mandatin
trevjecar, e as pér mandatin e pérhershém, nuk kané né dispozicion mjet efikas juridik
me té cilin do té mund ta kundérshtonin kété vendim qé éshté negativ pér ta, pa marré
parasysh se a éshté sjellé nga Késhilli i Larté Gjygésor apo nga Kuvendi Popullor.

Me kété, ky aspekt i sistemit juridik serb éshté identik me sistemin juridik té
Magedonisé, mirépo kjo paraget njé mungesé té tyre qé duhet té tejkalohet sa mé
shpejt, me até qé do té sigurohet mjet efikas juridik (pér shembull, si¢ éshté
kundérshtimi dhe ankesa né sistemin juridik kroat).

Pér dallim nga procedura pér zgjedhjen e gjykatésve, ka mjete juridike té cilat jané né
dispozicion pér gjykatésit né procedurén me té cilén konstatohet ndérprerja e funksionit
té gjykatésit. Késhtu, njéra nga arsyet pér shkak té té cilave gjykatésit mund t'i
ndérpritet funksioni éshté edhe ajo kur éshté marré vendim pér shkarkimin e tij.
Gjykatési shkarkohet kur dénohet pér vepér penale me dénim té pakushtézuar me burg,
me kohézgjatje prej sé paku gjashté muajsh, ose pér vepér gé dénohet, e cila e bén té
padenjé pér kryerjen e funksionit té gjykatésit, kur funksionin e gjykatésit e kryen né
ményré joprofesionale ose kur bén shkelje té réndé disiplinore. Iniciativé pér shkarkimin
e gjykatésit mund té parashtrojé ¢do njeri, ndérsa procedura fillon me propozim té
kryetarit té gjykatés, kryetarit té gjykatés sé njé shkalle mé té larté, kryetarit té Gjykatés
sé Larté té Kasacionit, organit kompetent pér vlerésimin e punés sé gjykatésve dhe
Komisionit disiplinor. Késhilli i Larté i Gjygésisé e realizon procedurén, i konstaton faktet
dhe e merr vendimin. Kundér vendimit me té cilin gjykatésit i ndérpritet funksioni, ai ka
té drejté 8rzér ankesé deri te Gjykata Kushtetuese né afat prej 30 ditésh nga dorézimi i
vendimit.

Organi i cili e ka sjellé vendimin e shkallés sé paré pér ndérprerjen e funksionit té
gjykatésit (Késhilli i Larté Gjyqgésisé) ka té drejté té japé pérgjigje pér ankesén né afat
prej 15 ditésh nga pranimi i ankesés. Pas kalimit té kétij afati, Gjykata Kushtetuese
cakton diskutim ku i thérret edhe parashtruesin e ankesés edhe pérfagésuesin e organit
i cili e ka sjellé vendimin e shkallés sé paré. Gjykata Kushtetuese me vendim té saj mund
ta refuzojé ankesén ose ta miratojé até dhe ta anulojé vendimin pér ndérprerjen e

# Shih nenin 11 té Ligjit serb pér organizimin e gjykatave
% Shih nenin 143 dhe 144 té Kushtetutés s& Republikés s& Serbisé
# Shih prej nenit 62 deri te neni 68 i Ligjit serb pér gjykatésit
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funksionit té gjykatésit. Ky vendim i Gjykatés Kushtetuese éshté pérfundimtar dhe e
pérjashton mundésiné pér parashtrimin e ankesés kushtetuese.®

E ngjashme éshté edhe procedura pér zgjedhjen e kryetarit té gjykatés, té cilin e zgjedh
Kuvendi Popullor me propozim té Gjykatés sé Larté té Gjygésisé, dhe e cila sjell vendim
pér ndérprerjen e funksionit té tij. Specifika e vetme éshté ajo se vendimin pér
ndérprerjen e funksionit té kryetarit té larté kasacionit pér shkage té tjera e sjell

Kuvendi Popullor, ndérsa vendimin pér shkarkimin e Kryetarit té Gjykatés sé Larté té
Kasacionit e sjell poashtu Kuvendi popullor, mirépo pas procedurés sé realizuar
paraprakisht dhe propozimit té dorézuar nga ana e Késhillit té Larté té Gjyqésisé.*

Sistemi juridik serb bén dallim ndérmjet parashtrimit té ankesés kundér vendimit
té Késhillit té Larté té Gjygésisé dhe parashtrimit té ankesés kushtetuese kundér
ndonjé akti té miratuar nga ndonjé organ shtetéror apo organ i vetéqgeverisjes
lokale, me té cilin éshté shkelur ndonjé e drejté e garantuar. Si¢ e pamé, né Kroaci,
pér rastin e dyté pérdoret termi “Padi kushtetuese”, e cila parashtrohet te Gjykata
Kushtetuese dhe e cila, si mjet efikas juridik, éshté né dispozicion té kandidatéve

té cilét nuk do té zgjidhen pér gjykatés pasi paraprakisht t’i keni shterrur té gjitha
mjetet juridike té parapara me dispozitat e veganta né Ligjin pér kontestet
administrative. Ndérsa termi “Ankesé kushtetuese” né sistemin juridik kroat
pérdoret né procedurén pér pérgjegjési disiplinore dhe né procedurén pér
shkarkimin e gjykatésve, e cila si mjet juridik siguron dyshkallési dhe éshté né
dispozicion té gjykatésve kundér vendimit negativ té Késhillit Gjyqésor Shtetéror. E
si¢ theksuam mé larté, ka dallim né rast té shkarkimit té kryetarit té ndonjé gjykate
né Kroaci, kur ai ka té drejté té ngrejé kontest administrativ kundér vendimit té

Késhillit Gjygésor Shtetéror. j/
s e

%k %k x

Procedurat pér zgjedhje, shkarkim dhe pérgjegjési disiplinore té gjykatésve né Kroaci,
Slloveni dhe né Serbi kané disa karakteristika té pérbashkéta, mirépo kané edhe dallime
té konsiderueshme sa i pérket (mos)ekzistimit té& mjeteve juridike gé jané né dispozicion
té gjykatésve dhe kryetaréve té gjykatave. Vendi yné duhet té nxjerré mésime pozitive
dhe té marré pérvojé me géllim qé té fusé mjete efektive juridike né sistemin juridik té
vendit, gé éshté edhe géllimi i propozimeve té fundit pér ndryshimin e Kushtetutés.

® Shih prej nenit 99 deri te neni 103 i Ligjit serb pér Gjykatén kushtetuese dhe neni 148 i Kushtetutés sé
Republikés sé Serbisé.
& Shih prej nenit 69 deri te neni 80 i Ligjit serb pér gjykatésit




Ill. STANDARDET NDERKOMBETARE PER ZGJEDHJEN, SHKARKIMIN
DHE SHQIPTIMIN E MASAVE DISIPLINORE PER GJYKATESIT ME
ANALIZE TE PRAKTIKES SE GJEDNJ-SE

Rekomandimi R(94)12
i Komitetit té
ministrave té Késhillit
té Evropés pér
pavarésiné,
efikasitetin dhe rolin e
gjykatésve

Rekomandimi
R(2010)12 i Komitetit
té ministrave té
Késhillit té Evropés pér
pavarésiné,
efikasitetin dhe
pérgjegjésiné e
gjykatésve

“[...] té gjitha vendimet sa i pérket karrierés profesionale té
gjykatésve duhet té bazohen né kritere objektive, dhe
zgjedhja dhe karriera e gjykatésve duhet té bazohet né
merité, duke i marré parasysh kualifikimet, aftésité dhe
efikasitetin e tyre né puné. Organi i cili i merr vendimet sa i
pérket zgjedhjes dhe karrierés sé gjykatésve duhet té jeté i
pavarur nga pushtetit dhe administrata shtetérore. Me
géllim gé té mbrohet pavarésia e tij, patjetér duhet té keté
rregulla me ané té té cilave duhet té garantohet, pér
shembull, se zgjedhjen e anétaréve té tij do ta béjé veté
gjyqésia, e pastaj veté ai organ do té marré vendime sa i
pérket punés dhe rregullave té tij procedurale. Mirépo, atje
ku dispozitat kushtetuese ose ligjore dhe tradita lejojné qé
gjykatésit té emérohen nga qeveria, duhet té keté garanca qé
do té sigurojné se procedurat pér emérimin e gjykatésve jané
transparente dhe té pavarura nga cilat do qofté arsye, pérveg
atyre qé kané té béjné me kriteret objektive qgé u pérmendén
mé lartél...]” (shih parimin 1.2c)

“[...] Vendimet qé kané té béjné me zgjedhjen dhe karrierén e
gjykatésve duhet té bazohen né kritere objektive té parapara
me ligj ose nga ana e ndonjé organi kompetent. Vendimet e
tilla duhet té bazohen né merita, duke i marré parasysh
kualifikimet, shkathtésité dhe aftésité qé jané té nevojshme
pér marrjen e vendimeve né pérputhje me ligjin dhe duke e
respektuar dinjitetin njerézor.

Nuk duhet té keté diskriminim kundér gjykatésve ose
kandidatéve pér funksionin e gjykatésit né asnjé lloj baze,
duke e pérfshiré: gjininé, racén, ngjyrén e Iékurés, gjuhén,
fené, bindjen politike ose ndonjé bindje tjetér, prejardhjen
kombétare ose sociale, lidhjen me ndonjé pakicé kombétare,
gjendjen pronésore, gjymtésiné, lindjen, pércaktimin seksual
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Karta evropiane pér
statutin e gjykatésve,
Késhilli i Evropés
DAJ/DOC(98)23

Magna Karta e
gjykatésve
(Magna Carta of
Judges)

E drejta pér gjykim té
drejté
neni 6 i KEDNJ-sé

ose ndonjé status tjetér. Kushti i cili parasheh qé gjykatési ose
kandidati pér funksionin e gjykatésit duhet té jeté shtetas i
vendit pérkatés, nuk duhet té konsiderohet si diskriminim.
Organi i cili sjell vendime pér zgjedhjen dhe karrierén e
gjykatésit duhet té jeté i pavarur nga pushteti ekzekutiv dhe
ai ligidhénés. Qé té sigurohet pavarésia e tij, sé paku gjysma
e anétaréve té organit duhet té jené gjykatés té zgjedhur nga
ana e kolegéve té tyre|...]”. (shih kreun Vi)

“[..] Sa i pérket ¢do vendimi qé ka té béjé me zgjedhjen,
emérimin apo pensionimin e gjykatésit, statuti parasheh
intervenim té organit qé éshté i pavarur nga pushteti
ekzekutiv dhe ai ligidhénés, né kuadér té té cilit, sé paku
gjysma e atyre qé kryesojné, jané gjykatés qé jané zgjedhur
sipas metodave qé garantojné pérfaqésim sa mé té gjeré té
gjyqésisé [...]".

“[...] Vendimet pér zgjedhjen, emérimin dhe karrierén do té
bazohen né kritere objektive dhe do té merren nga organi qé
do ta garantojé pavarésiné [...]“.(shih pikén 5)

1. Cdo person ka té drejté qé céshtja e tij té dégjohet
drejtésisht, publikisht dhe brenda njé afati té arsyeshém nga
njé gjykaté e pavarur dhe e paanshme, e krijuar me ligj, e cila
do té vendosé si pér mosmarréveshjet né lidhje me té drejtat
dhe detyrimet e tij té natyrés civile, ashtu edhe pér
bazueshmériné e ¢do akuze penale né ngarkim té tij.

Vendimi duhet té jepet publikisht, por prania né sallén e
gjykatés mund t'i ndalohet shtypit dhe publikut gjaté téré
procesit ose gjaté njé pjese té tij, né interes té moralit, té
rendit publik ose sigurisé kombétare né njé shoqéri
demokratike, kur kjo kérkohet nga interesat e té miturve ose
mbrojtja e jetés private té paléve né proces, ose kur gjykata
¢mon se kjo éshté e domosdoshme, kur né rrethana té
vecanta publiciteti do t’i démtonte interesat e drejtésisé.

2. Cdokush qé éshté i akuzuar pér ndonjé vepér penale
konsiderohet si i pafajshém derisa té mos déshmohet faji i tij
né rrugé ligjore.




3. Cdo i akuzuar i ka kéto té drejta minimale:
a. té njoftohet menjéheré, né gjuhén qé e kupton,
detajisht pér natyrén dhe shkaget e akuzés sé ngritur
kundeér tij;
b. té keté kohé té mjaftueshme dhe kushte pér ta
pérgatitur mbrojtjen e tij;
c. té mbrohet veté ose té ndihmohet nga njé mbrojtés
i zgjedhur prej tij, ose né qofté se ai nuk ka mjete té
mjaftueshme pér ta paguar mbrojtésin, ti
mundésohet ndihma ligjore falas kur kété e kérkojné
interesat e drejtésisé;
d. Veté t'i pyesé ose té kérkojé qé té merren né pyetje
déshmitarét e akuzés dhe té keté té drejtén e thirrjes
dhe té pyetjes té déshmitaréve né favor té tij, né
kushte té njéjta me déshmitarét e akuzés;
e. té ndihmohet falas nga njé pérkthyes né qofté se
nuk e kupton ose nuk e flet gjuhén qé pérdoret né gjy.

KEDNJ potencon se “[...] e drejta qé ¢éshtja té dégjohet drejtésisht ze njé vend té
réndésishém né njé shoqéri demokratike sa qé nuk mund té ekzistojé arsyetim pér

interpetimin eventual restriktiv té nenit 6, paragrafi 1, té késaj Konvente |[... ]”8 7.

Shumé me réndési pér kété hulumtim éshté e drejta pér gjykaté té pavarur dhe té
paanshme qé éshté garantuar né paragrafin e paré té nenit 6 t& KEDNJ-sé. Né fakt,
KEDNJ-ja né rastin Ringeisen V. Austria ka théné se me tribunal “té pavarur” nénkupton
pavarési edhe nga pushteti ekzekutiv.*® Né rastin Campbell and Fell v UK, Gjykata ka
pérmendur elemente qé i merr parasysh kur e vleréson pavarésiné “[...] Gjaté
pércaktimit se a mund njé organ té konsiderohet si i pavarur nga pushteti ekzekutiv dhe
nga palét né rast, Gjykata e kishte parasysh ményrén e emérimit té anétaréve té tij dhe
kohézgjatjen e mandatit, ekzistimin e garancave kundér presioneve té jashtme dhe
¢éshtjen se a paragitet dhe a perceptohet ky organ si i pavarurl...]. 89

Paanésia paraget mosekzistim té diskriminimit ose té paragjykimeve. Qé té plotésohet
kjo kérkesé, tribunali duhet ta respektojé testin subjektiv dhe até objektiv.*® Ekzistimi i
paanshmérsié pér géllimet e nenit 6, paragrafi 1, duhet konstatohet né pérputhje me

¥ pér nenin 6 shih Grotian, Article 6 of the European Convention for Human Rights: The right to a fair trial,
Council of Europe Human Rights File No 13, 1993.
http://trove.nla.gov.au/work/21564884?q=+&versionld=25855289

% Shih paragrafin 95 Ringeisen V. Austria A 13 (1971),
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57565#{"itemid":["001-57565"]}

# Shih paragrafin 78 Campbell and Fell v UK A 80 (1984) 7 EHRR 165,
http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-57456#{"itemid":["001-57456"]}

% shih paragrafin 46 Hauschildt v. Denmark A 154 (1989), 12 EHRR 266. Testi pér heré té paré éshté formuluar
né rastin Piersack v Belgium A 53 (1982)5 EHRR 169.
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57500#{"itemid":["001-57500"]}
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tekstin subjektiv, gjegjésisht né bazé té bindjes personale té gjykatésit konkret né rastin
e dhéné, por edhe né pérputhje me testin objektiv, gjegjésisht pércaktimit se a ka ofruar
gjykatési garanca té mjaftueshme qgé té eliminohet ¢farédo qofté dyshimi né kété
aspekt. Pér shembull, né rastin Werner v Poland®®, Gjykata ka konstatuar se ka pasur
shkelje, pér shkak se njé gjykatés ekonomik, i cili ka kérkuar qé ankuesja té
zévendésohet nga pozita e saj e likuidueses gjyqésore, mé voné ka kryesuar si anétar i
gjykatés qé e ka shqyrtuar kérkesén e saj.

IIl.1 Praktika gjyqgésore e GIEDNJ-sé

>  Rasti Olujig kundér Kroacisé®

Né kété rast, aplikuesi Olujiq éshté gjykatés dhe kryetar i Gjykatés Supreme té Kroacisé,
si dhe anétar i Késhillit Gjygésor Shtetéror’. Rasti ka té béjé me ankesén e aplikuesit pér
proceduré té padrejté disiplinore kundér tij, gé ka cuar né shkatérrimin e autoritetit té
tij né gjyqési, duke e lidhur até me kriminelé. Procedura disiplinore kundér aplikuesit
éshté zhvilluar para Késhillit Gjygésor Shtetéror, i cili ka konstatuar se aplikuesi e ka
keqpérdorur pozitén e tij si gjykatés. Kundér vendimit nga procedura disiplinore,
aplikuesi éshté ankuar pérpara Gjykatés Kushtetuese, e cila e ka anuluar vendimin e
Késhillit Gjygésor Shtetéror dhe e ka kthyer rastin né rishqyrtim. Késhilli Gjygésor
Shtetéror pérséri ka konstatuar se aplikuesi éshté fajtor. Rasti pérséri éshté sjellé
pérpara Gjykatés Kushtetuese, e cila herén e dyté e ka refuzuar ankesén si té pabazé.
Aplikuesi éshté ankuar para GJEDNJ-sé se procedura disiplinore nuk ka gené publike, se
tre anétaré té Késhillit Gjygésor Shtetéror kané dhéné deklarata kundér tij né media dhe
se nuk duhet té konsiderohen si té paanshém dhe se déshmitarét né favor té tij nuk jané
dégjuar. GJEDNJ-ja ka gjetur se ky aplikacion éshté i lejuar dhe e ka trajtuar Késhillin
Gjyqgésor Shtetéror si tribunal né kuadér té nenit 6 té Konventés. Gjykata né kété rast ka
konstatuar se ka shkelje té nenit 6, paragrafi 1 (e drejta pér gjykim té drejté) pér shkak
té mungesés sé paanésisé sé tre anétaréve té Keéshillit Gjyqésor Shtetéror né
procedurén disiplinore kundér aplikuesit. Gjykata ka ¢muar edhe se pa arsye éshté
eliminuar publiku nga kjo proceduré dhe se ajo ka zgjatur shumé gjaté (mbi 6 vjet).
Gjykata poashtu ka gjetur se refuzimi i autoriteteve kroate pér t'i dégjuar déshmitarét e
mbrojtjes ka cuar né kufizimin e aftésisé sé aplikuesit gé ta paragesé rastin e tij,
gjegjésisht se autoritetet kroate e kané shkelur nenin 6, paragrafi 1, né pjesén e barazisé
sé arméve.

°* Aplikacioni nr. 26760/95, Aktgjykimi i vitit 2001,
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-59880#{"itemid":["001-59880"1}
*2 Aplikacioni nr. 22330/05;

% Shih fusnotén 32 mé larté né tekst.




>  Rasti Baka kundér Hungarisé

Né njé aktgjykim té ri té vitit 2014, Baka v. Hungary®*, Gjykata ka gjetur se ka shkelje té
nenit 6, paragrafi 1 (e drejta pér té pasur qasje né gjykaté) té KEDNJ-sé. Ky rast ka té
béjé me ndérprerjen e parakohshme té mandatit té z. Baka, si kryetar i Gjykatés
Supreme té Drejtésisé sé Hungarisé dhe mungesés pér té pasur qasje né gjykaté pér t'u
ankuar pér vendimin e tillé pér ndérprerjen e parakohshme té mandatit. Z. Baka ka gené
ish-gjykatés i GIEDNJ-sé (1991-2008). Né vitin 2009 éshté zgjedhur si kryetari i Gjykatés
Supreme té Hungarisé, me mandat prej gjashté vitesh. Mirépo, né vitin 2011 éshté sjellé
ligj i ri, me hyrjen né fugqi té té cilit ka pérfunduar edhe mandati i kryetarit té Gjykatés
Supreme. Si rezultat i késaj, z. Baka éshté shkarkuar tre vjet e gjysmé para kohés
normale té pérfundimit té mandatit. Sipas kritereve té reja qé jané futur né Ligjin e ri
pér kandidaté pér kryetar té Kuria-s (Gjykata e re Supreme), kandidatét duhet té kené
pesé vjet pérvojé pune si gjykatés né Hungari. Koha e kaluar si gjykatés népér gjykata
ndérkombétare nuk éshté llogaritur kétu dhe z. Baka nuk i ka plotésuar kushtet pér té
gené kryetar i Kuria-s sé re. Duke u bazuar né nenin 6, paragrafi 1 (e drejta pér té pasur
gasje né gjykaté), z. Baka éshté ankuar se i éshté refuzuar e drejta pér qgasje né gjykaté,
gé té ankohet pér vendimin pér shkarkimin e tij si pérfundim i parakohshém i mandatit
dhe se nuk ka pasur mundési pér asnjé formé té mijetit juridik, bile as né Gjykatén
Kushtetuese. Ai, poashtu éshté ankuar edhe se éshté shkelur neni 10 (e drejta pér liri té
té shprehurit) se shkarkimi i tij éshté rezultat i kritikave qé ai i ka béré publikisht né
lidhje me politikat geveritare pér reformat gjyqésore né vend. Gjykata né kété rast ka
gjetur se éshté béré shkelje e nenit 6, paragrafi 1, se éshté penguar qasja e z. Baka né
gjykaté, duke pasur parasysh se ndérprerja e parakohshme e mandatit té tij éshté futur
né Ligjin e ri themelor té Hungarisé dhe se pér kété arsye nuk i éshté nénshtruar asnjé
revizioni. Poashtu, Gjykata ka gjetur edhe shkelje té nenit 10 té& KEDNJ-s&, duke ¢gmuar se
shkarkimi i z. Baka ka gené para sé gjithash rezultat i kritikave té tij té shprehura
publikisht ndaj politikave geveritare pér reformat né gjyqési dhe se kjo mund té ndikojé
gé té frikésohen gjykatésit se do ta humbin funksionin e gjykatésit dhe té dekurajohen
gjykatésit té japin vérejtje kritike né lidhje me institucionet dhe politikat publike.

» Rasti Snezhana Gerovska Popgevska kundér IRJ té Magqgedonisé dhe pesé
aplikacione té tjera95

Rasti ka té béjé me gjashté gjykatés té€ méparshém nga Magedonia té cilét kané dérguar
aplikacione deri te GJEDNJ-ja né lidhje me procedurén pér shkarkimin e tyre. Té gjithé
aplikuesit me pérjashtim té té parit, ankohen se né bazé té nenit 6 té KEDNIJ-sg,

% Aplikacioni nr. 20261/12;
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"appno":["20261/12"],"documentcollectionid2":["GR
ANDCHAMBER","CHAMBER"],"itemid":["001-144139"]}

% pér shkak té ngjashmérisé sé fakteve, gjykata i bashkon té gjitha gjashté aplikacionet né njé aplikacion té
vetém. Shih Aplikacionin nr. 48783/07,
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["macedonia"],"respondent":["MKD"],"doc
umentcollectionid2":["CASELAW"],"itemid":["001-117473"]}
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procedura pér shkarkimin e tyre ka filluar me kérkesé té njé anétari té Késhillit Gjygésor,
i cili mé voné ka marré pjesé edhe né vendimin pér shkarkimin e aplikuesit. Aplikuesi i
treté dhe ai i gjashté ankohen se disa anétaré té Komisionit té krijuar né kuadér té
Késhillit Gjygésor, raporti i té cilit ka shérbyer si bazé pér vendimin e Késhillit Gjygésor,
poashtu kané marré pjesé gjaté marrjes sé vendimit pér shkarkimin e tyre. Aplikuesi i
paré dhe ai i gjashté, poashtu theksojné se ka pasur anshméri personale nga ana e
Kryetarit té Gjykatés Supreme té IRJM-ség, i cili éshté ex-officio anétar i Késhillit Gjygésor,
duke e pasur parasysh pérfshirjen e tij t&¢ méparshme né miratimin e mendimit gjyqésor,
né té cilin éshté bazuar Késhilli Gjygésor né procedurén kundér tyre. Te aplikuesi i paré,
anshmeéria personale e Kryetarit té Gjykatés Supreme éshté e pérforcuar edhe mé tepér
me deklaratat e tij né media, ku ai i ka paraqitur piképamjet e tij kundér saj.

Aplikuesja e paré éshté ankuar se Késhilli Gjygésor nuk ka gqené i pavarur né rastin e saj
pér shkak se né té ka qené anétar edhe ministri pér drejtési, vota e té cilit, duke e pasur
parasysh pérbérjen jo té ploté té Késhillit Gjygésor né até kohég, ka gené vendimtare pér
shkarkimin e saj.

Aplikuesi i dyté dhe ai i treté ankohen pér mungesé té pavarésisé dhe té paanésisé sé
gjykatésve anétaré té Késhillit pér shqyrtim té ankesave né kuadér té Gjykatés Supreme
kundér vendimeve té Keéshillit Gjyqésor pér shkarkimin e gjykatésve, i cili, sipas
aplikuesve, éshté krejtésisht i varur nga Késhilli Gjygésor. Né lidhje me kété, aplikuesi i
treté thoté se ky Késhill asnjéheré nuk ka marré vendim té kundért me vendimin e
Késhillit Gjygésor.

Disa nga aplikuesit ankohen se procedura pér shkarkim né rastet e tyre nuk éshté
zhvilluar né pérputhje me kérkesat procedurale té nenit 6 té& KEDNJ-s€, e ata nuk kané
mundur t'i komentojné déshmité e parashtruara kundér tyre, se Késhilli Gjygésor i ka
refuzuar kérkesat e tyre pér dégjim té déshmitaréve, se u éshté refuzuar kérkesa qé té
marrin pjesé né proceduré ose se vendimi nuk éshté arsyetuar.

Aplikuesi i paré dhe i treté poashtu jané ankuar se deklaratat e dhéna né media nga
anétarét e Késhillit Gjygésor paragesin shkelje té té drejtave té tyre té parapara me
nenin 6, paragrafi 2, té Konventés.

Disa nga aplikuesit jané ankuar edhe pér shkeljen e neneve 5, 7, 8, 9, 10, 13 dhe 14 té
Konventés. GJEDNJ-ja né kété rast parashtron disa pyetje:

= Akané pasur aplikuesit dégjim korrekt, né pérputhje me nenin 6, paragrafi 1, té
Konventés? Vecanérisht, a jané trajtuar rastet e aplikuesve nga ana e
"tribunalit té pavarur dhe té paanshém?”, né pérputhje me kérkesat e nenit 6 té
Konventés? Né lidhje me kété:

1. A ka mundési qé Késhilli Gjygésor i IRIM-sé, i cili e ka shkarkuar
aplikuesin e dyté, té treté, té katért, té pesté dhe té gjashté, té
konsiderohet si i paanshém, duke pasur parasysh faktin se né té ka
anétaré té cilét mé paré kané kérkuar shkarkimin e kétyre aplikuesve?

2. Neé rastin e aplikueses sé paré, a ka mundési gé Késhilli Gjygésor, ku si
anétar ka gené i pérfshiré edhe kryetari i atéhershém i Gjykatés




o pjesémarrjes sé& kryetarit té Gjykatés Supreme né
departamentin civil dhe né Mbledhjen e Gjykatés Supreme
(para shkarkimit té aplikueses sé paré), ku éshté marré
vendimi gé nuk éshté né favor té aplikueses sé paré, e né té
cilin bazohet vendimi i Késhillit Gjygésor pér shkarkimin e
aplikueses dhe

o deklaratave publike té kryetarit té Gjykatés Supreme akoma
pa pérfunduar procedura e shkarkimit?

3. Sa i pérket aplikueses sé& paré, a mund té konsiderohet Késhilli
Gjygésor, i cili atéheré nuk ka gené i kompletuar (vetém nénté
anétaré), si i paanshém dhe i pavarur, duke e pasur parasysh
pjesémarrjen e ministrit pér drejtési né vendimin pér shkarkim (qé
kérkon shumicé té kualifikuar té dhjeté nga pesémbédhjeté anétaré)
té aplikueses sé paré.

4. Saipérket aplikuesit té gjashté, a mund té konsiderohet si i paanshém
Késhilli Gjygésor, i cili né até kohé e ka pérfshiré edhe kryetarin e
Gjykatés Supreme, duke e pasur parasysh pjesémarrjen e tij né
departamentin penal té Gjykatés Supreme, i cili e ka miratuar
mendimin e datés 10 dhjetor 2010, i cili nuk ka gené né favor té
aplikuesit té gjashté.

>  Rasti Trendafil Ivanovski kundér Magedonisé®

Ky rast éshté interesant sepse ka té béjé me shkarkimin e njé gjykatési — shtetas i
Magedoniség, si rezultat i vendimit té Komisionit pér verifikimin e fakteve. Pér shkak se
béhet fjalé pér rast i cili ka bazé tjetér té shkarkimit té gjykatésit nga rastet gé u
prezantuan mé larté, éshté me réndési té vecanté gé edhe ky rast té prezantohet né
kété analizé.

Aplikuesi Trendafil lvanovski ka gqené gjykatés i Gjykatés Kushtetuese prej vitit 2003 deri
né vitin 2011, kur éshté shkarkuar si rezultat i procedurés pér lustrim, né té cilén éshté
marré vendim se ai ka gené bashképunétor i shérbimeve sekrete. Né kohén e shkarkimit
té tij, ai ka gené edhe kryetar i Gjykatés Kushtetuese. Né periudhén para dhe gjaté
procedurés pér lustrim, ka pasur tensione té vazhdueshme dhe shkémbim té
deklaratave publike ndérmjet geverisé dhe Gjykatés Kushtetuese. Né vitin 2010, ai ka
ngritur padi para Gjykatés Administrative té vendit kundér vendimit té Komisionit.
Gjykata Administrative e ka vértetuar vendimin e Komisionit. Pastaj aplikuesi éshté
ankuar te Gjykata Supreme, ku e ka shprehur shgetésimin e tij rreth drejtésisé sé
gjithmbarshme té procedurés dhe gabimet né konstatimin e fakteve dhe drejtésisé. Né
vitin 2011, Gjykata Supreme e ka vértetuar vendimin e Gjykatés Admnistrative. Né vitin

% Aplikacioni nr.29908/11, i parashtruar mé 9 maj 2011, shih
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["macedonia"],"respondent":["MKD"],"doc
umentcollectionid2":["CASELAW"],"itemid":["001-115519"]}
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2011, Parlamenti, e ka shkarkuar ex lege aplikuesin nga pozita e tij si gjykatés né
Gjykatén Kushtetuese edhe pérkundér debateve té ekspertéve pér kushtetutshmériné e
vendimit té tillé. Aplikuesi ka parashtruar aplikacion para GJEDNJ-s&, ku ankohet pér
shkeljen e nenit 6 té Konventés, pér drejtési té gjithmbarshme té procedurés pér
lustrim. Ai éshté ankuar pér mungesé té paanésisé dhe pavarésisé sé Komisionit pér
verifikimin e fakteve, duke pasur parasysh deklaratat publike té béra nga pérfagésuesit
politiké dhe népunésit gjygésoré, ndikimin politik té geverisé, funksionimin dhe
pérbérjen e Komisionit pér verifikimin e fakteve dhe promovimin e gjykatésve qé e kané
udhéhequr rastin e tij. Aplikuesi, poashtu éshté ankuar se jané shkelur parimet e
barazisé sé arméve dhe se ka kontradikta né proceduré, si rezultat i presionit té
vazhdueshém kundér tij gé té mos publikohen informatat e klasifikuara, pér periudhén e
shkurtér kohore qé e ka pasur pér pérgatitjen e argumenteve dhe qgasjen e tij té kufizuar
deri te dokumentet nga njéra ané, dhe gasjen e paautorizuar dhe té pakufizuar deri te
dokumentet, nga ana tjetér. Aplikuesi ankohet edhe pér qasjen e tij deri te gjykata, duke
e pasur parasysh faktin se gjykatat nuk kané vendosur kompetencé té ploté mbi faktet
dhe ai nuk ka mundur né ményré efektive t'i kundérshtojé déshmité kyce kundér tij, qé
e ka véné né pozité té disfavorshme né raport me shtetin. Aplikuesi poashtu ankohet
pér arbitraritet né vlerésimin e déshmive dhe pér mungesé té arsyetimit té vendimeve.
Ai poashtu konsideron se i éshté shkelur e drejta e supozimit té pafajésisé né bazé té
nenit 6, paragrafi 2, té Konventés dhe e drejta e tij pér t'u mbrojtur né bazé té nenit 6,
paragrafi 3 (b) dhe (d). Aplikuesi ankohet edhe pér shkeljen e nenit 13, se de facto nuk
ka pasur mjet efektiv juridik gé t'i mbrojé té drejtat e tij qé i garanton Konventa.

Pyetjet té cilat GJEDNJ-ja ua parashtron paléve né kété rast jané:

1. A mund té zbatohet neni 6, paragrafi 1, né procedurat e rastit konkret?

2. Ai plotéson Komisioni kriteret e vendosura me praktikén e GJEDNJ-sé, qé té
mund té konsiderohet si “tribunal” né kuadér té nenit 6 té Konventés?

3. A ka pasur aplikuesi gjykim korrekt né pérputhje me nenin 6, paragrafi 1, té

Konventés? Vecanérisht:

a) A ka gené Tribunali (Komisioni) gé éshté marré me rastin e aplikuesit, i
pavarur dhe i paanshém, duke i plotésuar kérkesat e nenit 6, paragrafi 1, té
Konventés? A kané gené rregullat e Komisionit té garta dhe né dispozicion,
né aspekt té té gjitha fazave té procedurés pérpara Komisionit, duke
siguruar se té drejtat e aplikuesit do té mbrohen né bazé té nenit 6?

b) A ka qgené i pérzier gjykatési V.S. né procedurén gé éshté zhvilluar né
Gjykatén Administrative, dhe nése po, né ¢faré cilésie?

c) A ka mundési aplikuesi g€, pa iu ofruar asnjé ekzaminim teknik, né ményré
efektive ta kontestojé autenticitetin e dokumenteve qé kané gené pjesé e
akteve, té cilat kané gené kycge kundér tij? Né kété kontekst, parashtrohet
pyetja a ka pasur ai qasje deri te gjykata me kompetencé té ploté mbi
faktet relevante pér procedurén pér lustrim?

d) A ka pasur aplikuesi gasje té ploté deri te té gjitha dokumentet dhe a ka
pasur kohé té mjaftueshme gé t'i pérgatisé argumentet e tij né procedurén
pérpara Komisionit edhe gjykatave?
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4. A éshté respektuar né kété rast supozimi i pafajésisé gé garantohet me nenin 6,
paragrafi 2, t& KEDNJ-sé? Vecanérisht, a e shkelin té drejtén e aplikuesit gé té
supozohet se éshté i pafajshém gjaté procedurés sé lustrimit, deklaratat
publike té béra nga pérfagésuesit politiké dhe gjygésoré, sic ka gené letra e
kryeministrit e datés 24 shtator 2009 ose deklarata e kryetarit té Gjykatés
Supreme e datés 4 mars 2010?

5. Sa i pérket ekzistimit té mjetit efektiv juridik, gjykata pyet se a ka pasur
aplikuesi né dispozicion mjet efektiv vendor pér ankesat e tij né bazé té nenit 6
dhe 8, si¢ kérkon neni 13 i Konventés?

Duke i pasur parasysh Iéndét nga Magedonia gé jané dérguar né GJEDNJ kundér IRJ té
Magedonisé, e té cilat kané té béjné me shkeljen e té drejtave nga Konventa né
procedurat pér shkarkimin e gjykatésve, mund té nxirret njé pérfundim i pérgjthshém se

Mbetet té shihet se ¢faré do té jené vendimet dhe mendimi i GJEDNJ-sé sa i pérket
kétyre ¢éshtjeve né kéto raste.

Né vend ka probleme né lidhje me procedurat qé zhvillohen pérpara
organeve/institucioneve pérkatése pér shkarkimin dhe emérimin e gjykatésve, si dhe
pér shqgiptimin e masave disiplinore. Mé shpesh béhet fjalé pér shkelje té sé drejtés pér
gjykim té drejté né pjesén e pavarésisé dhe té paanshmérisé sé tribunalit, qasjes né
gjykaté, té drejtés pér supozim té pafajésisé, barazisé sé arméve dhe té ngjashme.
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. PERFUNDIME

Analiza e mjeteve juridike né procedurén pér zgjedhjen, shkarkimin dhe
shgiptimin e masave disiplinore té gjykatésve né vend, pérmbledh mé tepér
shkage gé cojné drejt njé pérfundimi té pérgjithshém se nevojitet ndryshim i
dispozitave pozitive ligjore me géllim gé té sigurohen mjete efektive juridike né
procedurat e pérmendura;

Mijetet juridike duhet té jené efektive dhe efikase né praktiké, e jo teorike dhe
iluzore.

Eshté nevojé e domosdoshme qé té gjithé subjektet né vend té kujdesen pér
pavarésiné dhe paanésiné e pushtetit gjygésor. Duhet té béhen pérpjekje mjaft
té médha né té gjitha segmentet e shtetit, gé té kthehet besimi te gjyqésia, e
kjo vecanérisht mund té béhet edhe me mospérzierjen e subjekteve té jashtme
gjaté zgjedhjes, shkarkimit dhe procedurave disiplinore kundér gjykatésve. Né
kété drejtim, nevojitet transparencé mé e madhe si dhe pérforcim i kritereve
profesionale pér zgjedhjen e gjykatésve dhe anétaréve té Késhillit Gjygésor.

Né rregullativén ligjore pér procedurén pér zgjedhjen e gjykatésve, kandidatét
e pakénaqur gé nuk jané zgjedhur, nuk kané né dispozicion asnjé mjet juridik
me té cilin do ta kundérshtonin vendimin pér zgjedhje té ndonjé kandidati
tjetér pér gjykatés, qé do té thoté moszgjedhjen e tyre, gé éshté né
kundérshtim me standardet ndérkombétare. Mjet juridik nuk kané as
kandidatét e pakénaqur gjaté zgjedhjes sé anétaréve té Késhillit Gjyqgésor;

Né dispozitat pozitive vendore ekziston mundésia qé Gjykata Administrative, né
proceduré pér kontest administrativ, té vendosé pér zgjedhjen, shkarkimin dhe
pérgjegjésiné disiplinore té bartésve té funksioneve publike kur kjo éshté
pércaktuar me ligj, mirépo né ligjet gé e rregullojné kété céshtje nuk ka asnjé
dispozité gé do té ofronte mundésiné pér ngritje té kontestit administrativ kur
bartésit e funksionit publik jané gjykatés. Ndryshimi dhe plotésimi i dispozitave
ekzistuese nuk do té duhet té paraqiste pengesé gé té mundésohet realizimi i
kompetencés sé dhéné pérpara gjykatave administrative.

Legjislacioni vendor i reflekton standardet ndérkombétare né pjesén né té
cilén, pér zgjedhjen, shkarkimin dhe pérgjegjésiné disiplinore té gjykatésve
vendos organi i pavarur (Késhilli Gjygésor), si organ i pavarur i gjygésisé, i cili e
siguron pavarésiné e tij;

Prania e kryetarit té Gjykatés Supreme dhe e Ministrit té Drejtésisé né punén e
Késhillit Gjygésor, edhe pse pa té drejté vote, duke i pasur parasysh rrethanat
né vend, flasin pér até se ka dyshim né paanésiné e tyre dhe ndikimin e tyre
politik.
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The judiciary is the main bearer of the protective function in realisation of individual
human and civil freedoms and rights in our country and other countries that are based
on the rule of law and separation of powers principles. The judiciary can implement this
function and competence only if it is based and guided by the principles of
constitutionality and legality, its independence and impartiality both from institutional
and functional aspect. The legislation envisages various legal instruments available for
realisation and protection of the fundamental rights which represent unavoidable basis
of democracy and democratic progress. With its Recommendation REC(2004)6 the
Council of Europe points out the necessity for the states to establish existence of
effective legal remedies in all fields of the legal system. The right to an effective legal
remedy is guaranteed in Article 13 of the European Convention on Human Rights
(ECHR), according to which,”[...] every person whose rights and freedoms determined in
the Convention have been violated is entitled to an effective legal remedy in front of the
domestic authorities, irrespective of the fact that the violation has been committed by
persons performing official duty”. The ECtHR jurisprudence shows that the legal
remedies should be effective and efficient in practice and not to be only theoretical and
illusory. The overall evaluation of the legal remedies’ effectiveness is an additional asset
in the pre-accession process of the country towards EU, having in mind that the Charter
of Fundamental Rights of the European Union, which obtained a legally binding effect
when the Lisbon 2009 Agreement came into force, states that every person whose
rights and freedoms guaranteed by EU law have been violated is entitled to an effective
legal remedy in front of a competent tribunal. Furthermore, this is a result of the need
for ensuring the effectiveness of the domestic legal remedies in the practice and that
the same remedies will result in meritorious decisions accompanied by appropriate
compensation for each determined violation in accordance with Recommendation
REC(2004)6 of the Council of Europe.

The domestic legal remedies available to judges in the appointment and dismissal
procedure, as well as in the procedure for rendering disciplinary measures are subject to
this Analysis. The idea of creating such an analysis derives from the conclusions and
recommendations of the "Analysis of the Independence of the Judiciary in the Republic
of Macedonia — Perception, Difficulties and Challenges" prepared by the Institute for
Human Rights (hereinafter Institute)’ in 2013 within the same project that was aimed at
increasing the independence of the judiciary that would lead to strengthening of the
impartiality in the decision making process. One of the recommendations of the 2013
analysis was the consideration of the possibility of introducing an effective legal remedy
for assessment of the dependence and partiality in the process of appointment of

! Institute for Human Rights (IHR) is an association of citizens whose mission is to promote, protect and
improve the human rights and freedoms through a continuous education of the professional public and
analysis of the states, by organising professional debates within the legal profession and by organising general
public debates with a view to strengthening the capacities and mechanisms that refer to the promotion,
guaranteeing and protection of the human rights and freedoms.



judges and against the Supreme Court’s decision upon an appeal of Judicial Council
decision for dismissal of a judge or rendered disciplinary measure. The recommendation
was made because during the project activities and as a result of the conducted survey
it was determined that the appointment, promotion and dismissal of judges in the
Judicial Council were under pressure and influenced by other bodies or institutions and
individuals not being part of the judicial profession.

The goal of this Analysis is to consider the possibility of introduction of an effective legal
remedy into the procedures of appointment of judges and against the Supreme Court’s
decision upon an appeal of Judicial Council decision for dismissal of a judge or rendered
disciplinary measure. This Analysis is composed of three main components:

I Analysis of the domestic legal framework in relation to the existence of legal
remedies in the procedures for appointment, dismissal and disciplinary liability
of judges;

Il Comparative analysis related to the existence of effective legal remedies for
appointment, dismissal or rendering disciplinary measures with respect to
judges in Republic of Croatia, Republic of Slovenia and Republic of Serbia; and

Il. International standards related to the appointment and dismissal of judges, or
rendering disciplinary measures to judges with a special overview of the
practice of ECHR.

The text of this Analysis contains recommendations and conclusions that provide
concrete proposals for amendments to the relevant regulations in direction of creating
effective legal remedies for judges in the procedures for appointment, dismissal or
rendering disciplinary measures.






The procedures for appointment and dismissal of judges, as well as the disciplinary
procedure for determining their liability, are established in the following domestic legal
acts:

= Constitution of RMZ;

=  lLawon Courtss;

=  Law on the Judicial Council of RIVI4;

= Rules of Procedure of the Judicial Council of RMS;

=  Rulebook on the Procedure and Manner of Determining Unprofessional and in
bad faith Performance of the Judicial Functions; and

»  Rulebook on the Procedure for Determining Disciplinary Liability of Judges’.

Pursuant to Amendment XXIX to the Constitution, adopted in December 2005, besides
other competences,
and lay judges, determines termination of the judicial function,
follows and evaluates the performance of
judges, , etc. According to Article 2
of the cited Amendment to the Constitution, attention shall be paid to the proper and
fair representation of citizens that belong to all communities in the process of
appointment of judges, lay judges and presidents of courts.

The Judicial Council is an autonomous and independent authority of the judiciary
ensuring and guaranteeing the autonomy and independence of the judicial power. The
Council is composed of 15 members having a mandate of six years and right to be
reappointed. The Council includes the President of the Supreme Court and the Minister
of Justice as ex officio members and the Minister of Justice participates in the activities
of the Council without the right to vote®. By paying attention to the fair and equitable
representation of the citizens that belong to all communities eight judges are appointed

’Official Gazette of RM no.52/1991.

3Official Gazette of RM no.58/2006; 62/2006; 35/2008 and 150/2010. Constitutional Court decisions
C.n0.256/2007 of 16 April 2008, published in the Official Gazette of RM no.61/2008; C.no.74/2008 of 10
September 2008, published in the Official Gazette of RM no.118/2008; C.n0.124/2008 of 14 January 2009,
published in the Official Gazette of RM no. 16/2009 and C.n0.12/2011 of 29 February 2012, published in the
Official Gazette of RM no.39/2012.

“Official Gazette of RM no. 60/2006, 69/2006, 150/2010 and 100/2011.

*Official Gazette of RM no.15/2007 and 142/2009.

®Official Gazette of RM no. 15/2007, 142/2009 and 127/2010.

’Official Gazette of RM no.15/2007, 142/2009 and 127/2010.

®according to the newest amendments to the Law on the Judicial Council of RM, entered into force in August
2011 (Official Gazette of RM n0.100/2011), the Minister of Justice participates in the Council’s activities
without the right to vote.



for members of the Council from among themselves, of whom three belong to the
communities that are not majority; three members of the Council are appointed by the
Parliament with a majority of votes from the total number of members of Parliament
considering that the majority of the votes of the total number of the Parliament
members must be from the members that belong to the communities that are not
majority (Badenter Majority); and two members of the Council, of whom one belongs to
the communities that are not majority, are proposed by the President of the state and
appointed by the Parliament.

This composition of the Judicial Council is not entirely in accordance with the
international standards that protect the independence and impartiality of the judiciary;
these standards recommend that representatives of the legislative and executive power
should not be members of judicial councils. The current proposed amendments to the
Constitution are in this line and are aimed at increasing the number of the Judicial
Council members and excluding the Minister of Justice and the President of the
Supreme Court as ex officio members.

The Institute’s opinion is that the eight judges, as is the current state in the Judicial
Council, against seven members who are not judges does not represent a significant
majority, and although the President of the Supreme Court is a judge he cannot be
considered as a member being on an equal level with the judges-members of the
Council. That is due to the obvious fact that the President of the Supreme Court is an ex
officio member and his informal influence can spillover the role of an average member
of the Council. Apart from that, by definition the President of the Supreme Court does
not dovetail with the category of the other judges because he/she is an ex officio
member.

In addition, the Institute considers that the Minister of Justice, being a member of the
executive power, should not play any role in the process of appointing and promoting
judges. This argument is applicable even in a situation when the ex officio members do
not have the right to vote. The very presence of the Minister of Justice, who is a key
member of the executive power, is enough and each argument that is based on the
formal absence of the right to vote is deprived of its weight. °

Furthermore, having in mind that the President of the Supreme Court participates in the
work of the Judicial Council when decisions are made on disciplinary measures or
dismissal of judges and at the same time he plays a role in the appeal panel within the
Supreme Court to which he appoints three judges from the Supreme Court, objectively

° Complementing the opinion of the Institute, an example of past experience: When the judge Snezana
Gerovska Popchevska was dismissed at a time when the Minister of Justice participated in the Council’s work
with a right to vote (until 2011) and when the Judicial Council was incomplete (consisted of only 10 members),
the vote of the Minister of Justice was decisive in enacting a decision on relieving her from the judicial
function. At the moment there is an ongoing procedure in front of ECHR and this Court should decide whether
the Judicial Council can be considered as an independent and impartial one having in mind the previously
mentioned situation. In connection with the case - Snezana Gerovska Popchevska against FYROM and 5 other
applicants - Application no. 48783/07, see below pages 37-38.



leaves a question mark over his independence and impartiality in this domain because
the President of the Supreme Court participates in the two instances of the decision
making process.

Contrary to this, during the procedure of appointment of judges by the Supreme court
when the composition of the appeal panel within the Supreme Court is established, the
General session of the Supreme court being a guarantee for its independence and
impartiality, does not play any role in this field. This is due to the fact that the General
session only appoints the already proposed judges of the Supreme Court by the
President of the Supreme Court and it does not participate in their selection process.
Accordingly, the role of the General session is inconsiderable in relation to ensuring the
two-instance principle, the independence and the impartiality in this procedure.

Recommendation 1

The number of judges in the Judicial Council should be increased for the purpose
of obtaining a higher professional guild presentation in the appointment,
dismissal and disciplinary liability of judges and for the purpose of avoiding
situations in which an “eminent lawyer” who has just passed the bar exam,
decides on the career of a judge with a much higher experience than the eminent
lawyer that participates in the process of making a decision against him.

For the selection of external members of the Judicial Council one should take into
consideration the professors at the law faculties and prominent attorneys, in
order to enable qualified staff within the Council, both with theoretic knowledge
and experience in the field of the legal science, and legal practice.

The members of the Judicial Council coming from among the judges to meet and
work in sessions at certain time intervals (for example, once in two weeks) and in
the meantime they should keep their previous functions as judges. In this case the
judges members of the Council will have reduced scope of working engagements
in the court where they are appointed. The members of the Judicial Council that
are not coming from among the judges can continue to exercise their profession,
otherwise it would be very difficult to have qualified staff in the Judicial Council. In
this way the function - member of the Judicial Council will be deprofessionalised.

The independence and impartiality of the Judicial Council can be called into question
even more if one takes into account the fact that the domestic legal framework does
not envisage a legal remedy for unsatisfied candidates in the procedure for
appointment of members for the Judicial Council from among the judges. Contrary to
this situation in the domestic system, the Republic of Croatia prescribes that any
irregularity in the procedure for candidacy and appointment of members for the Judicial
Council from among the judges can be appealed by any candidate in front of the




Commission (Povjerenstvo), and if the Commission's decision is negative the candidate
has the right to file an appeal to the Council of the Supreme Court of the Republic of
Croatia.” Hence the Institute considers that:

The possibility envisaged in the Law on Administrative Disputes should be used in this
direction and by amending the provisions of the Law on Courts and the Law on the
Judicial Council one should allow for efficiency in the procedures in the administrative
courts, in accordance to their, determined by law, competence. This competence is
elaborated in the further text of this analysis.

In order to present the legal remedies being available/unavailable to the unsatisfied
candidates in the process of appointment of judges, below is a short overview of the
procedure for appointment of judges and presidents of the Macedonian courts.

The constitutional determination towards a permanent mandate of the judges has also
been included in the Law on Courts.™ First of all, the judges are appointed without any
limitation as to their mandate’s length'’; they perform the judicial function in the court
where they are appointed and they cannot be transferred contrary to their will. The law
envisages exception13 when a judge in appellate or basic court can be temporarily
directed to adjudicate in another court of same instance or in a lower court, or in
another specialised department, but for a period not longer than one year.

The Law on Courts envisages that the judges and presidents of courts shall be appointed
and dismissed by the Judicial Council under the conditions and a procedure determined
by law, and also it prescribes that the appointment or the dismissal of judges and
presidents of courts shall be published by the Judicial Council in the Official Gazette

% See in detail about the Republic of Croatia on page 22-25 of this analysis.

™ Article 38, paragraph 1 of the Law on Courts:

The judicial function is performed by judges. The judge is appointed without any limitations to the length of
his mandate.

2 Article 38, paragraph 1 of the Law on Courts, Official Gazette of RM no. 60/2006, 69/2006, 150/2010 and
100/2011.

2 Article 39, paragraph 9 of the Law on Courts, Official Gazette of RM no. 60/2006, 69/2006, 150/2010 and
100/2011.



within 15 days of the appointment day or the dismissal day. Hence, it is obvious that
the Law on Courts refers to the Law on the Judicial Council that regulates the procedure
for appointment of judges and presidents of courts.

The number of judges in each court is determined with a decision of the Judicial Council
after a previously obtained opinion of the General session of the Supreme Court and of
the session of judges of the respective court. As soon as the Judicial Council determines
the number of vacant posts of judges in the basic courts with a decision, it should
deliver that decision to the Academy for Judges and Public Prosecutors. Then it should
make another decision on announcing the appointment of judges, which is published in
the Official Gazette, and the candidates who have completed the Academy will be
appointed as judges. When a judge should be appointed in a court of a higher instance,
and as soon as there is a vacant post of judge, the Council should make a decision on
publishing an announcement for appointment of judges and those candidates who meet
the general and special criteria for the relevant vacancy, as envisaged in the Law on
Courts™, shall be appointed as judges.

The general conditions that should be fulfilled by any person in order to be appointed as
a judge are envisaged in Article 45" of the Law on Courts, whereas Article 46"
envisages special criteria for appointment of a judge. *’

YSee Article 45, 45a and 46 of the Law on Courts, Official Gazette of RM, no. 60/2006, 69/2006, 150/2010 and
100/2011.
' Article 45 of the Law on Courts envisages the following as general conditions for selection of a judge:
the candidate should be a citizen of the Republic of Macedonia,
the candidate should actively speak the Macedonian language,
the candidate should be able-bodied, with a general health ability, for which medical exams are performed,
the candidate should have a bachelor of law degree with four years of university law studies with average of at
least eight or a bachelor of law degree with 300 credits according to the European credit-transfer system (ECT)
with average of at least eight in both cycles of university studies, or he should have a nostrificated diploma
issued by a foreign law faculty for 300 credits obtained,
the candidate should actively know one of the official languages of the European Union, of which obligatorily
the English language, being proved through one of the following certificates that are internationally
recognised:
1) TOEFEL — at least 74 points if the test is passed electronically via a computer and if no more than 2 years
have passed since the day of issuing the certificate;
2) IELTS-at least 6 points and if no more than 2 years have passed since the day of issuing the certificate
3)TOLES — at least higher level;
4) ILEC-passed with success of at least B 2 and
5) Cambridge certificate-at least First Certificate of English FCE - B 2
practical computer literacy and
the candidate should enjoy reputation, possess integrity for performing the judicial function and possess social
abilities needed for exercising the judicial function for which integrity and psychological tests are performed.
'® Article 46 of the Law on Courts envisages the following as special conditions for selection of a judge:
Only a person who has completed the beginning training in the Academy for Judges and Public Prosecutors
can be appointed as a judge in a basic court,
As to candidates for the Appellate Court: pursuant to the law the candidate should have at least four years
continuous work experience as a judge in a basic court until the moment of submitting the candidature, he
should be evaluated for the last year by the Judicial Council of the Republic of Macedonia with the highest
evaluation grade and compared to other candidates who have submitted candidatures he should obtain the
most points, or for a judge in the Administrative Court or for the Higher Administrative Court the candidate



The procedure for appointment of judges conducted in the current system in front of
the Council is regulated by the Rules of Procedure of the Judicial Council*®. Pursuant to
Article 22 of the abovementioned Rules of Procedure, the Council debates and decides
about the appointment of a judge and president of a court at a session that should be
attended by at least two-thirds of the Council's members and the procedure is
conducted in two stages:

= first stage — proposing candidates and preparing a list of proposals and
= second stage - appointment of judges

The candidates are proposed in a way in which each Council member can support only
one candidate in every round of voting. The Council members who are seated on the
right side of the President of the Council propose first, followed by the members who
are seated on the left side. The first round is followed by a second round, in a reverse
order, for as long as the Council members have proposals. If a candidate has been
proposed once, he cannot be proposed again. In order for the proposed candidate to
enter the list of proposals he should get the support of at least five members and the
voting for each candidate is separately conducted.

should be evaluated for the last year by the Judicial Council of the Republic of Macedonia with the highest
positive grade and compared to other candidates who have submitted candidatures he should obtain the
most points, and

As to candidates for the Supreme Court : pursuant to the law the candidate should have at least six years
continuous work experience as a judge in an appellate court until the moment of submitting the candidature,
he should be evaluated for the last year by the Judicial Council of the Republic of Macedonia with the highest
evaluation grade and compared to other candidates he should obtain the most points, or for a judge in the
Administrative Court or in the Higher Administrative Court the candidate should be evaluated for the last year
by the Judicial Council of the Republic of Macedonia with the highest positive grade and compared to the
other applicants he should obtain the most points.

Paragraph 2 of this Article envisages special criteria for selection of a judge in the Administrative Court and the
Higher Administrative Court as follows:

As to candidates for the Administrative Court: pursuant to the law the candidate should have a continuous
work experience of at least four years as a judge in a basic court until the moment of his application, he should
be evaluated for the last year by the Judicial Council of the Republic of Macedonia with the highest evaluation
grade and compared to other candidates he should obtain the most points or the candidate should have
length of service of at least 5 years in the field of legal matters in a state body, the results of his work should
be confirmed or he should be evaluated with the highest evaluation grade for the last year, and

As to candidates for the Higher Administrative Court: pursuant to the law the candidate should have a
continuous length of service of at least four years as a judge in the Administrative Court until the moment of
his application, he should be evaluated for the last year by the Judicial Council of the Republic of Macedonia
with the highest evaluation grade and compared to other candidates he should obtain the most points or the
candidate should have length of service of at least 6 years in the field of legal matters in a state body, the
results of his work should be confirmed or he should be evaluated with the highest evaluation grade for the
last year.

7 There is neither special explication nor justification as to the reasons because of which the number of
required years of length of service was decreased for selection of judges in the higher courts although there
were a sufficient number of professional candidates who met the general and special criteria. However, the
judicial sphere is of the opinion that this was done for the purpose of allowing candidates to be selected as
judges in a certain court although they did not meet the special criteria for selection and that all this is done
according to a previous agreement with a political and political party suggestion.

*® Official Gazette of RM no. 15/2007 and 142/2009.



When the first stage is completed the second stage starts by voting on an individual
basis for each candidate from the list of proposals. The candidates, who will obtain the
most votes, but not less than two-thirds of the total number of Council members, shall
be considered as appointed. If several candidates obtain the necessary number of votes,
the candidate who has obtained the most votes shall be considered as appointed. If two
or more candidates get the same number of votes, the voting will be repeated for as
long as one of them obtains a higher number of votes, but not less than two-thirds of
the total number of Council members.'® This way of proposing candidates for judges is
not a good solution as it leaves a huge possibility of discrimination of all other
candidates who are not proposed by any Council member. In order for these candidates
to enter the second round of voting they often lobby, in other words they "pull strings"
within the Council members so that they can be proposed by at least five members,
which is not good neither for the members, nor for the candidates for judges.

In a situation in which it is claimed that the Academy for Judges and Public Prosecutors
produces staff that knows foreign languages, is computer literate, knows the European
legislature, is acquainted with the European Human Rights Convention and the practice
of the European Court of Human Rights, but however, no advantage is given to this staff
in the appointment procedure, the candidates that are proposed for judges have not
completed the basic training in the Academy, irrespective of the fact that there are still
candidates who completed that training in the first, second and third generation.

The number of candidates appointed from the rows of the Academy for Judges and
Public Prosecutors compared to the total number of appointed judges in a certain year
is shown in the table below: *°

Table 1

Candidates who do not have one day length of service as judges happen to be appointed
in practice as judges in the higher courts and thus they will make decisions on appealed
judgements passed by lower courts. This approach was especially evident in December
2012 when the announcement for appointment of judges was published and when

' See from Article 15 to Article 28 of the Rules of Procedure of the Judicial Council, Official Gazette of RM no.
15/2007 and 142/2009.

% The data in table 1 are taken from the yearly reports on the performance of the Judicial Council. See
http://www.ssrm.mk/FormulariDokumenti.aspx




judges were appointed according to the criteria that existed until 1 January 2013°%. This
was aimed at appointing highest possible number of judges who would not be required
to fulfil the more complicated criteria that have been applied since the beginning of
2013.

The Council debates and makes decisions about the appointment of judges at a session
which should be attended by at least two-thirds of the Council members with the right
to vote; the candidate who will obtain a two-thirds vote of the total number of Council
members with the right to vote shall be appointed as a judge.

When the Council appoints a judge and a president of a basic and appellate court that
are situated in the territory of a local self-government unit where 20% of the citizens
speak an official language different from the Macedonian language, it decides with the
same majority out of which the must be a majority of votes of the present members
that belong to the communities that are not majority in the country. The same majority
is required when the Council appoints president and judge in the Supreme Court. For
these appointments there must be a majority of votes of the present members that
belong to the communities that are not majority in the country. 2

The procedure for appointment of a president of court is similar. The Council selects a
president of court from all the applicants-judges, who have filed their application
following the advertisement for appointment of president of court, with two-thirds
majority votes of the total number of Council members with the right to vote. The
Council shall select a person that fulfils the conditions and criteria determined by the
Law on Courts.”*

According to the analysis of the provisions of the mentioned current legal regulations, it
can be clearly seen that there is no legal remedy in the state that will be available to the
candidates who are not appointed as judges in the appointment procedure, being
contrary to the international standards. With the proposed initiative for amendments to
the Constitution it is foreseen a new competence for the Constitutional Court to be
introduced regarding enacting decisions upon the appeals on the Judicial Council
decisions concerning the appointment of judges, dismissal or another disciplinary
sanction rendered to a judge or a president of court.”

However, the Institute considers that the existing legal framework requires a small and
additional regulation for the purpose of providing the candidates who failed to be
appointed as judges with a legal remedy. Namely, the Law on Administrative Disputes,

*! Article 45, paragraphs 2, 3 and 4, Law on Amendments and Addenda to the Law on Courts, Official Gazette
of RM no. 150/2010

Zprticle 42, Law on the Judicial Council of the Republic of Macedonia, Official Gazette of RM no. 60/2006,
69/2006, 150/2010 and 100/2011

ZArticle 43, Law on the Judicial Council of the Republic of Macedonia, Official Gazette of RM no. 60/2006,
69/2006, 150/2010 and 100/2011

*Article 44, Law on the Judicial Council of the Republic of Macedonia, Official Gazette of RM no. 60/2006,
69/2006, 150/2010 and 100/2011

*Proposal for approaching amendments to the Constitution of RM with directions on amending and
supplementing the Constitution of RM, Skopje, June 2014,



Article 2, paragraph 1 clearly envisages that in an administrative dispute, among other
things, a decision should be made on the legality of the particular acts concerning the
appointments, selections and dismissals of bearers of public functions, but only so if
determined by law.”® In connotation to the appointment procedure, this provision
should be interpreted together with the provision of Article 55 of the Law on
Administrative Disputes. This provision stipulates that the court competent for
administrative disputes, in accordance to the Law on Administrative Disputes shall
decide upon the request for protection of the freedoms and rights guaranteed by the
Constitution, in case such a freedom and right has been violated by a final particular act
and no other court protection has been provided. Having in mind the existing provisions
in the domestic current legal regulations, the Institute considers that

Recommendation 3

In order to provide the unsatisfied candidates who have not been appointed as
judges in the appointment procedure with a legal remedy, the most applicable
solution is to add a provision in the Law on Judicial Council that will envisage that
the unsatisfied candidates will have the right to file a lawsuit in the Administrative
Court for the purpose of initiating an administrative dispute. In this procedure the
plaintiff will have the right to file an appeal to the Higher Administrative Court in
case they receive a negative decision, and in this way they would use their
constitutionally guaranteed right to an appeal.

Considering the upcoming constitutional changes and the proposed draft
amendments, the unsatisfied candidates, after a decision is made by the Higher
Administrative Court will have the possibility to continue the procedure in front of
the Constitutional Court with submission of a constitutional complaint. /

2. Dismissal of judges and presidents of courts and rendering disciplinary
measures

A judge shall be dismissed from the judicial function:

— because of a severe disciplinary violation committed making him unworthy of
performing the judicial function, as prescribed by law; and

— because of unprofessional and in bad faith performance of the judicial function,
as determined by law.

% Law on Administrative Disputes, Official Gazette of RM no. 62/2006 and 150/2010
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The Judicial Council shall initiate a disciplinary liability procedure against a judge
because of a disciplinary violation committed. One of the following disciplinary
measures can be rendered: written notice, public reprimand and decrease of the salary
ranging from 15% to 30% of the monthly salary of a judge in a period from one to six
months.”” As a result of a more severe disciplinary violation committed, the Judicial
Council in a procedure for determining disciplinary liability can relieve the wrongdoing
judge of his duty.”®

A disciplinary procedure, irrespective of whether it will result in rendering a disciplinary
measure or it will determine that the matter in question is a more severe disciplinary
violation committed which might result in a dismissal of a judge, can be initiated upon a
request of a Council member, president of the court, president of a higher court or the
General session of the Supreme Court, within six months from the day of committing
the violation, but not longer than three years from the day of the violation.

The Council member files the request to the Council whereat the Council should make a
decision on whether the request is complete, timely and admissible. If the Council
establishes that these conditions are met, it should form a disciplinary commission from
its members that shall be consisted of a president and four members. The Commission
delivers in person the request and the evidence to the judge against whom the request
has been filed. The judge, within 8 days of receiving the request, can answer the
allegations stated in the request in a written form or can make a spoken statement that
is recorded in the minutes. Beside the answer to the request, the judge should submit
all the evidence with which he/she contests the allegations stated in the request. Also,
the judge, against whom a request has been submitted, has the right to a defence
attorney, thus providing contradiction in the procedure, as it is also envisioned with the
international standards.

The Commission collects data and evidence that are of importance in the process of
establishing the state of affairs connected with the determination of the disciplinary
liability of the judge and on this basis it submits a report containing a proposal
concerning the justification of the request to the Council. The Council debates the
request and the Commission’s proposal at a session and herein the Council should make
a decision on initiating a procedure or on terminating the procedure with a majority of
votes of the total number of Council members with the right to vote. Pursuant to the
Law on Courts, if the Council decides to initiate a disciplinary procedure it can
temporarily remove the judge from performing the judicial function.

7 See Article 77, Law on Courts (which disciplinary violations are sanctioned with the given disciplinary
measures), Official Gazette of RM, no. 60/2006, 69/2006, 150/2010 and 100/2011.

%see Article 76, Law on Courts (what does the term “a more severe disciplinary violation that leads to
dismissal of a judge” signify), Official Gazette of RM no. 60/2006, 69/2006, 150/2010 and 100/2011.



The Commission schedules a debate within 15 days from the day a decision has been
made on initiating a disciplinary procedure. Within 15 days of holding the debate, the
Commission shall submit a report on the state of affairs and it shall make a proposal to
the Council to:

e terminate the disciplinary procedure;
e render a disciplinary measure; or
e dismiss a judge because of a severe disciplinary violation committed.

The Council can make one of the above-mentioned decisions. Namely, if the Council
establishes that no disciplinary violation has been committed it shall make a decision on
terminating the procedure. The Council with a decision will dismiss the judge for a
severe disciplinary violation committed. This decision can be made with two-thirds
majority votes of the total number of members with the right to vote.

The provisions regulating the procedure for dismissal of a judge because of a severe
disciplinary violation committed making the judge unworthy of performing the judicial
function also refer to the dismissal of presidents of courts and therefore, apart from the
Law on the Judicial Council, these provisions are also included in the Rules of Procedure
of the Judicial Council and in the Rulebook on the Procedure for Determining
Disciplinary Liability of Judges.

The procedure for determining unprofessional and in bad faith conduct of the judicial
function® can be initiated upon a request of a Council member, president of the court,
president of a higher court or the General session of the Supreme Court, within one year
of learning about the violation that has been committed. However, such a procedure
cannot be initiated in case more than five years have passed since the day of committing
the violation, except if a decision is enacted by the European Court of Human Rights, or
a decision is enacted by the Supreme Court in regards to the right of a trial within a
reasonable time due to the acts of the judge against whom the procedure for
unprofessional and in bad faith conduct of the judicial function is initiated.

In the further course the procedure is entirely identical to the procedure for dismissal of
a judge due to severe disciplinary violation committed, which is explained in the text
above. The provisions regulating the procedure for dismissal of a judge as a result of
unprofessional and in bad faith conduct of the judicial function refer to the dismissal of
presidents of courts in its entirety as well.

* See Article 75, Law on Courts (what does unprofessional and unconscientious performance of the judicial
function signify), Official Gazette of RM no. 60/2006, 69/2006, 150/2010 and 100/2011.



In accordance with the current legal regulations the judge has the right to appeal the
decision of the Judicial Council with which he has been dismissed or he has been
rendered a disciplinary measure. The judge can realise this right in front of the Appeal
panel formed within the Supreme Court and being in charge of decision-making on
appeals filed against the Judicial Council decisions, not later than 8 days of receiving the
decision. The Appeal panel consists of nine members of whom three are judges of the
Supreme Court, four are judges from the appellate court and two are judges of the court
from which the judge against whom the procedure has been initiated comes.

The President of the Supreme Court is not a member of the Appeal panel that is in
charge to decide upon the appeals against the Judicial Council decisions, but having into
mind that this Appeal panel is formed ad hoc, and the General session of the Supreme
Court that is chaired by the President of the Supreme Court nominates its members®, it
is obvious that the President has influence over the assignment of the three judges from
the Supreme Court. On the other hand, the President of the Supreme Court participates
in the activities of the Judicial Council in the first instance decision-making process in the
procedure for dismissal of a judge.

The Appeal panel can confirm or abolish the dismissal decision or the decision on
rendering a disciplinary measure. This decision of the Appeal panel is effective and
published on the web page of the Judicial Council within two days from the day it
becomes effective. According to the current provisions in the domestic legal system
there is no right that allows for a further refutation of this decision. For this legal
situation various legal remedies exist in comparative judicial systems, few of them
elaborated in the text below.

% See Article 39 of the Law on Courts, Official Gazette of RM no. 60/2006, 69/2006, 150/2010 and 100/2011.



With reference to the proposed initiative for amending the Constitution, a change to the
existing legal situation is proposed by making the Constitutional Court competent to
make decisions on appeals filed against the decisions of the Judicial Council concerning
dismissal of judges or another disciplinary sanction rendered to a judge or to a president
of court.

The authorisation given in Article 110, line 3, is a special authorisation of the
Constitutional Court that makes it competent to protect the freedoms and the rights of
the citizens that refer to:

— the freedom of belief, conscience, thought and public expression of thoughts,

— political association and acting, and

— prohibition against any discrimination of the citizens on the basis of sex, race,
religion, nationality, social status or political affiliation.

This provision is in connection with Article 50, paragraph 1 of the Constitution that
stipulates that ”[...Jeach citizen can request protection of the freedoms and rights
established in the Constitution in front of the courts and the Constitutional Court of RM
in a procedure based on the principle of priority and urgency [...]”. According to Article
110, line 3, it can be noticed that the Constitution offers protection only for 3 of a total
of 24 basic civil and political freedoms and rights. According to the way this question is
currently regulated, it can be concluded that judges cannot appeal in front of the
Constitutional Court except in cases in which they are dismissed because of expression



of their thoughts. The Constitution neither rends this competence concrete, nor defines
it better. The way of realising this competence by the Constitutional Court is determined
in the Rules of Procedure of the Constitutional Court™.

The freedoms and rights protection procedure of Article 110, line 3 of the Constitution is
regulated in Chapter IV (Article 51 - Article 57) of the Rules of Procedure. Pursuant to
Article 51, each citizen who considers that his right or freedom, determined in Article
110, line 3 of the Constitution, has been violated, can request protection from the
Constitutional Court within 2 months from the day a final or effective particular act is
submitted, i.e. from the day of learning about the undertaken action with which the
violation is committed, but not later than 5 years from the day of undertaking the
action.

Upon a request for protection of the freedoms and rights the Constitutional Court shall
make a decision with which it will determine whether violation occurred and, depending
on that, it can cancel the particular act, prohibit the action that caused the violation or it
can reject the requestaz, meaning that the , normatively seen,

|II

It is important to note that the effects of the “constitutional appeal” are more than
modest in the state during its experience of 21 years, and the statistics are discouraging
regarding the hopes of the people that they can protect their rights and freedoms in
front of the Constitutional Court™.

Only as an illustration, a total number of 177 requests for protection of the freedoms
and rights were filed in the last eight years, and these are given by year in table 2 below.

Table 2

So far the Constitutional Court has made

against the freedoms and rights. It is about the
decision regarding the case C.no 84/2009 in which the Constitutional Court determined
that the person Dzavit Rushani from the village of Zajas had his right to perform political
activities violated by having his candidature for a mayor of the Municipality of Zajas

* Official Gazette of RM no. 70/1992

*2Article 56, Rules of Procedure of the Constitutional Court of RM, Official Gazette of RM, no.70/1992
3spirovski Igor, “Constitutional appeal in the Republic of Macedonia”, Lawyer, Association of Lawyers of RM,
number 251, Skopje, March 2013



rejected in the local elections that took place in March 2009. In all other cases the
Constitutional Court either with a decision on merits dismissed the requests for
protection of the freedoms and rights not finding that any violation was committed or
with a decision rejected the requests, most often because of non-jurisdiction, lack of
procedural preconditions for deciding or untimeliness (for example: in 2012 the
Constitutional Court solved 27 requests for protection of freedoms and rights, including
old requests from the previous years, of which 6 the Court dismissed by not finding any
violation of the specific right, and the other 21 were rejected; in 2011 the Constitutional
Court solved 23 cases, of which 3 were dismissed and all other rejected).34

So, it is not difficult to find that the constitutional-judicial protection of the human and
civil freedoms and rights of Article 110, line 3 of the Constitution does not yield the
expected and required results, which in general is a consequence of:

= the excessively restrictive competence of the Constitutional Court, defined in
Article 110, line 3 of the Constitution;

= the lack of knowledge citizens have and the quality of the submitted request
that is not on an appropriate level, being mirrored in the large number of
requests that have been rejected;

= the fact that the judges in the Constitutional Court lack courage and creativity
in the interpretation of the principles and values of the fundamental freedoms
and rights of Article 110, line 3 of the Constitution in every concrete case;

= the restrictive interpretation of the international legal norms and the
international agreements, ratified in accordance with the Constitution,
especially the European Convention on Human Rights and the jurisprudence of
the European Court of Human Rights when the Constitutional Court decides on
protecting the freedoms and rights of Article 110, line 3 of the Constitution.*

In this respect, the new initiative for amending the Constitution envisages introduction
of the institute “constitutional appeal” with a purpose to strengthening the protection
of human rights and freedoms. The initiative proposes introduction of a competence to
the Constitutional Court to make decisions on constitutional appeals filed against
particular acts or actions of state organs, local self-government units or bearers of public
authorisations which violate the fundamental human and civil freedoms and rights
referring to the discrimination, the right to life, torture, the right to liberty, the
presumption of innocence and fair trial, the freedom of belief, conscience, thought and
public expression of thoughts, the freedom of speech, public appearance, public
information, free establishment of institutions for public information, the freedom of

3 According to the yearly reports of the Constitutional Court from 2009 to 2013.

*Arsov Jordan, “The role of the Constitutional Court of the Republic of Macedonia in safeguarding the human
and civil freedoms and rights violated by a particular act or action”, Legal dialogue number 3, Human Rights
Institute, Skopje, 2011.



religion, the freedom of association, the respect for the private life and its protection,
the dignity and reputation, as well as the right to free movement, if all national legal
remedies of their protection have been exhausted or if no such remedies have been
envisaged.

Having in mind the current domestic legislation and the proposed constitutional
amendments, a conclusion can be drawn that the amendments are not clear and
concise; they offer very little explanation, at least those that are accessible to the public,
and present a state of certain confusion and allude to an introduction of a system of
parallel legal remedies. In this text we will elaborate this confusion and faultiness in a
more detailed way.

Namely, as it can be seen from the proposed Amendment XXXIX in which the rights that
could be protected in front of the Constitutional Court have allegedly been broadened,
there is no harmonisation with the European Convention on Human Rights (ECHR). So,
for example, the right to liberty that is instituted by Article 5 of ECHR with this
amendment is only divided, creating an image that more rights are enumerated, but in
fact is one right regulated within the ECHR observed from several aspects. The situation
with the right to fair trial regulated in Article 6 of ECHR is the same. Also, the proposed
amendment only divides the right into its components, but however, the very division
it’s not conducted in its entirety but only certain aspects of this right are given priority
(for example the presumption of innocence). Even if we accept the thesis that this
amendment enumerates the rights as they are already regulated by the Constitution, an
open question is still unanswered as to why only the civil and political freedoms and
rights have been comprised, but not the economic, social and cultural rights!? This is
due to the fact that no hierarchy of the human and civil rights is allowed, meaning that,
for example, the right to property (which is not enumerated in this amendment) as well
as the right to liberty or whatever else right, should enjoy an equal treatment.

It is stated in this amendment that the right to a constitutional appeal could be used “if
the domestic regular or irregular legal remedies for the protection of the
abovementioned rights and freedoms have been exhausted or if no such remedies have
been envisaged”. This creates an additional confusion because now the following
question is posed, if the Constitutional Court is the last (or new) instance before having
the possibility of filing an application to the European Court of Human Rights (ECtHR),
does that mean that the requesting party, after a decision from the Supreme Court is
enacted in respect to the request for protection of the right within reasonable time, can
file a constitutional complaint and by this will have two courts to adjudicate for the
same matter or the constitutional complaint can be also submitted before the decision
making process at the Supreme Court!?

In relation to the implementation of a system of parallel remedies through the newly-
proposed constitutional amendments, we underline that

At the
moment the procedure within the Judicial Council is single-instance one. The right to
appeal this decision in front of a state authority is not envisaged. A right to an appeal is



envisioned only for dismissal or disciplinary liability procedures in front of the Supreme
Court, which in some way disables or minimises the possibility of initiating a procedure
in front of the administrative courts®®. The number of initiated procedures concerning
the appointment, dismissal and disciplinary liability of judges in front of these courts is
negligible. It is not clear what will happen to the envisaged competence of these courts
although certain amendments to the Law on Courts should be made for the purpose of
clarifying this matter.

At the same time the initiative, in parallel with introduction of the constitutional
complaint instrument, proposes introduction of a new competence for the
Constitutional Court, according to which it should decide upon the appeals of the
decisions of the Judicial Council concerning the appointment of judges, dismissal or
another disciplinary sanction rendered to a judge or president of court. The Institute
considers that such parallelism leads to wrong solution because of two reasons. The first
reason is that in this way the Constitutional Court will get a competence that belongs to
the regular court’s jurisdiction. The second reason is that in such case we will face a
situation in which the Constitutional Court, by using the instrument-constitutional
appeal, will find itself in a position to take decisions on its own actions undertaken with
respect to appealed decisions of the Judicial Council concerning the appointment and
dismissal of judges as well as other disciplinary sanctions pronounced to a judge or
president of court.

Two alternatives can be considered as possibility for an effective legal remedy,
depending on what kind of attribute the Judicial Council will get.

The right to appeal the decision of the Judicial Council will need
to be ensured if the Judicial Council is a tribunal within the already accepted
practice of ECHR in connection with Article 6 of ECHR. The appeal procedure
shall take place at a plenary session of the Judicial Council or in front of the
General session of the Supreme Court and in case the President of the Supreme
Court has participated in the work, irrespective of whether he has voted or not,
he shall not participate in the appeal procedure. In this way a decision making
process will be enabled by judges of highest judicial body which will ensure that
the most appropriate actions will be taken in the part regarding the collection
of information about the candidates and regarding the competence and
independence and impartiality. Of course, the equality of arms principle should
be ensured in this procedure, as well as the other rights envisaged in the
national and international documents. Upon completing the previously
mentioned procedures (as soon as the legislator selects one of these
procedures), the party concerned will be able to file an constitutional to the
Constitutional Court which will assess whether the standards of a fair action
have been applied to the appointment, dismissal and disciplinary liability
procedures.

%% See Article 2 and Article 55 of the Law on Administrative Disputes, Official Gazette of RM no. 62/2006 and
150/2010.
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Alternative 2: Exhaustion of the existing legal solutions that are not used in the
practice. Namely, as soon as the Judicial Council makes a decision, this decision
shall be appealable to the administrative courts by filing a lawsuit in the
Administrative Court and an appeal to the Higher Administrative Court. The
Constitutional Court is the final instance that can be addressed by the
unsatisfied party in the same way as explained above.

In this way a full realisation and separation of the regular judicial competence from the
constitutional competence will be ensured.

Recommendation 7

The proposed constitutional amendments should obligatorily have a precise and
concise text so that the dilemmas resulting from this analysis can be essentially
clarified.




The subject matter concerning legal remedies that can be used by judges in procedures
concerning appointment, dismissal or rendering a disciplinary measure in the Republic
of Croatia is regulated by:

=  The Constitution of the Republic of Croatia37;

*  The constitutional Law on the Constitutional Court of the Republic of Croatia’®;
= The lawon Courts39; and

*  The Law on the State Judicial Council®.

In the same way as in other legal systems, Croatia establishes the judicial power in its
Constitution as one of the three independent powers in the state. So, in part 4 of the
Constitution, among other things, it is prescribed that the judicial function is a
permanent one, and that a severe violation committed by a judge can be one of the
reasons leading to his dismissal. Pursuant to the law the dismissal decision shall be
made by the State Judicial Council. The decision on dismissing a judge from the judicial
function can be appealed by the judge concerned to the Constitutional Court within 15
days of its delivery. Also, the Constitution envisages that a judge can appeal a decision
of the State Judicial Council on his disciplinary liability to the Constitutional Court within
15 days. A common thing of these two procedures is the fact that the Constitutional
Court is obliged to make a decision within 30 days of receiving the appeal and the
decision made by the Constitutional Court excludes the right of the complainant to file a
constitutional complaint. **

The highest legal act of the state contains the provisions establishing the State Judicial
Council as an autonomous and independent body ensuring the autonomy and the
independence of the judicial power. In accordance with the Constitution and the laws,
the State Council autonomously decides about the appointment, promotion, transfer,
dismissal and the disciplinary liability of judges and presidents of courts, except for the
president of the Supreme Court of the Republic of Croatia. It is consisted of eleven
members of whom the majority (seven members) are judges: two judges of the
Supreme Court, two of the county courts (Court of Appeals and Court for severe

% Constitution of the Republic of Croatia(Official Gazette no: 56/90, 135/97, 8/98, 113/00, 124/00, 28/01,
41/01, 55/01, 76/10, 85/10 and 5/14) http://www.sabor.hr/ustav-republike-hrvatske

%8 Constitutional Law on the Constitutional Court of the Republic of Croatia (Official Gazette no.99/99, 29/2002
and 49/2002) http://www.usud.hr/default.aspx?Show=ustavni zakon o ustavhom sudu

%% | aw on Courts (Official Gazette no. 28/13) http://www.zakon.hr/z/122/Zakon-o-sudovima

“ Law on the State Judicial Council (Official Gazette no: 116/10, 57/11, 130/11, 13/13 and 28/13)
http://www.zakon.hr/z/127/Zakon-o0-dr%C5%BEavnom-sudbenom-vije%C4%87u

* See Article 123 of the Constitution of the Republic of Croatia and from Article 97 to Article 102 of the
Constitutional Law on the Constitutional Court of the Republic of Croatia




criminal acts)®, two judges of the municipal courts and one judge of a specialised court.
Besides the judges, the remaining four members of the State Council are two members
of Parliament (one belonging to the ruling majority and one belonging to the opposition)
that are appointed by the Parliament (People’s Parliament) and two members are law
and legal studies professors appointed through voting process in which all professors
from all law faculties participate.

The process of selecting members from among the judges is similar. All judges firstly
ballot the candidate lists, and then the appointment is done from the candidates who
have obtained the most votes. The appointment process of members of the State
Council from among the judges is conducted by the Electoral Commission, the candidate
boards and the electoral boards. All members of the State Council have a mandate of
four years and right to be re-appointed only once. During the procedure for
appointment of members from among the judges, each candidate can lodge a complaint
about irregularities in the candidacy and appointment process to the Electoral
Commission within 48 hours of the irregularity. The Commission is obligated to make a
decision within 48 hours from the date when the complaint is submitted. If complaint is
accepted with the decision, the procedure in which the irregularity occurred will be
repeated. If the Electoral Commission decides to dismiss the complaint, the candidate
who lodged the complaint has the right to file an appeal to the Council of the Supreme
Court within 48 hours of receiving the decision. This Council, being composed of five
judges assigned according to the yearly work schedule of the Supreme Court of the
Republic of Croatia, shall make a decision within 48 hours.*

Regular courts, specialised courts and the Supreme Court exercise the judicial power in
Croatia. Regular courts are the municipal and county courts, whereas the trade court,
the administrative court, the misdemeanours court, the High Trade Court, the High
Administrative Court and the High Misdemeanours Court are specialised courts. The
Supreme Court of the Republic of Croatia is the highest court.* Court panels are formed
within the scope of the county courts, the High Trade Court, the High Administrative
Court and the High Misdemeanours Court. These panels, composed of combined judges
from the court in which they are formed and from the courts that are lower in hierarchy,
play an important role especially in the procedure of appointment of judges in different
court instances. The work of the court panel of the Supreme Court is performed by the
General session of the Supreme Court.*

All legal remedies, being subject to this Analysis, are available in all procedures in
Croatia. So, as we have mentioned in the text above, the State Judicial Council appoints
judges upon a proposal of the relevant court panel. The State Judicial Council shall annul
the decision on appointment of a judge if it determines that: the appointed judge has
not fulfilled the appointment conditions; the appointment decision is based on false

2 Gjuro Sesa, Analysis of the selection, evaluation, disciplinary procedures and the dismissal of judges —
comparative approach, OSCE Mission in Skopje, 2011

* See from Article 28 to Article 32 of the Croatian Law on the State Judicial Council

“ See Articles 14, 15 and 16 of the Croatian Law on Courts

* See Articles 49, 50 and 51 of the Croatian Law on Courts



data and evidence; the judge has not taken oath within six months and has not provided
any justification or the appointment occurred after a committal of a criminal act by the
judge, determined with an effective decision of the court that decides on criminal
offences and penal liability. The procedure for annulment of the appointment can be
initiated: ex officio by the State Council or upon a request of the President of the
Supreme Court of the Republic of Croatia; upon the request of the court panel within
the court in which the judge performs the judicial function; upon a request of the
president of the court or the president of the next higher court.*® The candidates who
have participated in the procedure, but have not been appointed as judges and if all
legal means they are entitled to use have been exhausted, have the right to lodge a

to the Constitutional Court against the decision of the State
Council on appointment of a judge, pursuant to the special provisions of the Law on
Administrative Disputes for protection of the constitutionally guaranteed human rights
and fundamental freedoms.*’

In Croatia the availability of legal remedies is especially expressed in the disciplinary
procedure that is conducted against a judge who has committed a disciplinary
violation.”® The disciplinary penalties for a disciplinary violation that has been
committed are as follows: a reprimand, a fine of up to 1/3 of the salary received in the
previous month for a period of one to three months, a fine of up to 1/3 of the salary
received in the previous month for a period of four to six months, a fine of up to 1/3 of
the salary received in the previous month for a period of seven to twelve months and
dismissal from the judicial function as a most severe disciplinary penalty.*’

The disciplinary procedure is conducted by the State Council that in particular
disciplinary procedures can form a disciplinary panel which will initiate the procedure,
determine the facts and explain the determined facts in front of the State Council. Two
members of the disciplinary panel have to be judges and the president has to be at least
a judge in a court of same instance as the judge against whom the disciplinary
procedure is conducted.”®

If there is a grounded suspicion that a judge has committed a disciplinary violation, it is
an obligation of the president of the court or the person being in charge of performing
the court administration works (in the court where the judge concerned performs the
judicial function) to initiate a disciplinary procedure against that judge. A disciplinary
procedure can be initiated even by the Minister of Justice, the president of the next
higher court, the President of the Supreme Court of Croatia and the court panels. The
decision of the State Council on the disciplinary liability of a judge or on dismissing a
judge, which is enacted by majority of votes of all State Council members, can be
appealed by the judge and the execution of the decision will be postponed. Before
making such a decision the judge has to be given the right to express himself about the

“® See Article 57 of the Croatian Law on the State Judicial Council

7 See Article 103 of the Constitutional Law on the Constitutional Court of the Republic of Croatia
*See Article 62 of the Croatian Law on the State Judicial Council (which are the disciplinary measures)
* see Article 63 of the Croatian Law on the State Judiciary Council

*® See Article 66 of the Croatian Law on the State Judicial Council



whole procedure. This appeal shall be filed to the Constitutional Court of Croatia within
15 days It is interesting that this legal means does not
encompass the procedure for dismissal of a president of court where the same State
Council makes the decision. Namely, the State Council should give the possibility to the
president of the court to express himself about the dismissal procedure in a written
form within eight days, and as soon as it determines that the conditions for dismissal of
the president of the court against whom the procedure is initiated have been fulfilled, it
will enact decision for dismissal that has to be prepared in written form and explained.
The president of the court has the right to initiate an administrative dispute against the
decision of the State Council.”*

In the Republic of Slovenia the sources from which we can draw data regarding the legal
remedies in the procedures, being a subject to this analysis, are:

= The Constitution of the Republic of SIoveniaSZ;

=  The Law on Courtsss;

= The Law on Judicial Service54; and

*  The Rules of Procedure of the Judicial Council®.

The realisation of the judicial power in Slovenia can be organised only through the
courts as special state organs that are divided into general competence courts and
specialised courts. General competence courts are: the regional courts, the district
courts, the higher courts and the Supreme Court of the Republic of Slovenia.>® The
Constitution prescribes that irregular courts cannot be established in Slovenia and any
establishment of military tribunals in peacetime is prohibited.57 There are several
reasons why the provision on establishing courts is included in the most important legal
act. Namely, the Constitution is a document that in many countries is significantly more

*! See from Article 67 to Article 86 of the Croatian Law on the State Judicial Council

*2 Constitution of the Republic of Slovenia (Official Gazette RS, no.33/91-l, 42/97, 66/2000 and 24/03)
http://www.pf.uni-mb.si/datoteke/janja/Angleska%20PT/anglesko-slovenska urs.pdf

>3 Law on Courts (Official Gazette RS, no. 19/94, 45/95, 38/99, 28/2000, 73/04, 72/05, 127/06 and 67/07)
http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAK0332

** Law on Judicial Service — LIS (Official Gazette RS, no.19/94, 8/96, 24/98, 48/01, 67/02, 71/04, 17/06, 127/06,
57/07,91/09, 33/11, 46/13 and 63/13 http://www.pisrs.si/Pis.web/pregledPredpisa?id=ZAK0334

** Rules of Procedure of the Judicial Council http://www.pisrs.si/Pis.web/pregledPredpisa?id=POSL78

*® See Article 97 and 98 of the Slovenian Law on Courts

% Article 126 of the Constitution of the Republic of Slovenia.




static than any other document and it is much harder to be amended. In addition, such a
provision prevents establishment of ad hoc courts that can be used by particular bearers
of authority in an attempt to protect or ensure their own interests.

The rules for appointment and dismissal of judges define the beginning level of the
independence of the judiciary in a country. In accordance with Article 130 of the
Slovenian Law on Courts, the National Assembly appoints and dismisses judges in
Slovenia. This positions Slovenia among the rare democratic countries in which the
Parliament appoints judges. It is important to add that the National Assembly appoints
judges upon a proposal of the Judicial Council which is an independent state body and
demonstrator of the autonomy of the judiciary. Its role in safeguarding the
independence of the judiciary is of a special importance as it represents a special body
being authorised to propose appointment and dismissal of judges to the National
Assembly after having reviewed the professional criteria in relation to the appointment
process. The criteria for appointment and promotion of judges are defined in Article 29
of the Law on Judicial Service which is also obligatory for the Judicial Council.

The Judicial Council consists of eleven members and they are appointed with a five
years mandate and with no possibility of next re-appointment. Upon a proposal of the
Judicial Council of the Republic of Slovenia the National Assembly selects five members
from among law professors, attorneys and other lawyers. Six members are appointed
from the judges who have a permanent judicial mandate.>® Their profession it is not on
stand by and they continue their career as judges, professors, lawyers, whereas within
the Council they have sessions every second week. The fact that judges predominate in
the number of members of the Judicial Council is moderated by the Rules of Procedure
of the Judicial Council according to which a two-third majority is required so that all
important decisions that are under the competence of the Judicial Council can be
adopted.59 Members of the Judicial Council from among the judges are: one judge of the
Supreme Court, one judge of a Higher Court, one judge of the district courts, one judge
of the regional courts and two judges are appointed by all judges written down in the
voter list ofjudges.60

The basic function of the Judicial Council is to propose candidates for appointment of
judges. Besides that, the Judicial Council proposes the dismissal of judges to the
National Assembly, decides on the incompatibility of the judicial function, provides
opinion regarding the proposed budget for the judiciary, delivers opinions to the
National Assembly about laws (i.e. draw-laws) regulating the status, the rights and the
duties of judges and the judicial service, enacts quantitative and qualitative criteria for
evaluation of the performance of judges, decides upon justifiability of the appeal of a
judge who believes that the legal rights, the independent position or the independence
of judiciary are violated, and the last but not less important, the Judicial Council is also
authorised to monitor, determine and analyse the efficiency of judges’ performance and

> Article 131 of the Constitution of the Republic of Slovenia.
*? Article 8 of the Slovenian Rules of Procedure of the Judicial Council;
 See Article 22 of the Slovenian Law on Courts



courts. The Judicial Council keeps records on annual basis and reports to the Supreme
Court at least once a year.”*

Besides the fact that it cannot appoint judges, the role of the Council in Slovenia is even
more limited by not being competent to dismiss judges as a result of disciplinary
violations committed. It can only recommend to the National Assembly to dismiss
judges.62 In a similar way as in Croatia, Personnel panels, being mainly competent in the
procedure for evaluation of the judges’ performance, are established within the regional
courts, the higher courts and the Supreme Court of Slovenia.

With respect to the procedure of selection and appointment of judges, as soon as the
need for fulfilment of a vacant post of judge is determined, the president of the court
shall deliver a proposal to the Ministry of Justice and shall publish an announcement in
the Official Gazette. Interested candidates should send their applications to the Ministry
of Justice. The Ministry of Justice shall reject the untimely and incomplete applications
with a decision against which an administrative dispute can be initiated within eight
days. The competent court has to make a decision within 30 days of receiving the
lawsuit that initiates an administrative dispute, and in accordance with the Slovenian
Law on Courts, the Supreme Court of Slovenia is in charge of the procedures regarding
the administrative dispute, unless another court (specialised) has been given such a
competence by a special law. The candidates' applications that have not been rejected
by the Ministry of Justice shall be rejected by the Judicial Council with a decision if these
candidates do not fulfil the general and special conditions for the relevant judicial
function. The president of the relevant court gives opinion to the Judicial Council of the
appropriateness of each candidate, however, it is not obligatory for the Judicial Council
to always consider that opinion. As soon as the Judicial Council prepares a proposal for
appointment of candidates (later submitted to the National Assembly), the candidates,
who have not been appointed and whose applications have not been rejected in the
previously described procedure, have the right to initiate administrative dispute
procedure that has to be completed within 30 days of its initiation. *

The procedure for dismissal of a judge is conducted in a manner that if a judge has been
convicted for a crime with a final decision, the competent court must forward this
decision the Judicial Council. If the judge was convicted to an imprisonment sentence of
over six months, the Judicial Council must submit a proposal for dismissing the judge to
the National Assembly. If the judge was convicted to an imprisonment sentence of up to
six months, the Judicial Council should only inform the National Assembly, but if this
sentence refers to a criminal act whose committal makes the judge unworthy of
performing the judicial function, the Judicial Council in this case also shall submit a
proposal for dismissal of the judge to the National Assembly.®® If there is a case in which
a dismissal proposal has been submitted and the National Assembly has not dismissed

®! Article 28 of the Slovenian Law on Courts

%2 page 6, Dietrich Mark, A comparative review of Judicial Councils in the Former Yugoslavia, East-west
management institute, 2008;

% See from Article 15 to Article 23 of the Slovenian Law on Judicial Service

% See from Article 77 to Article 79 of the Slovenian Law on Judicial Service



the judge, the Judicial Council shall initiate a disciplinary procedure for determining the
disciplinary liability of the judge. The Law on Judicial Service envisages which are the
severe disciplinary violations that can result in disciplinary penalty — termination of the
judicial function. Lighter disciplinary sanctions are: written warning, cessation of the
judicial progress, decrease in salary and transfer to another court.”

A disciplinary court of first instance and a disciplinary court of second instance make
decisions in the disciplinary procedures. The first-instance disciplinary court is composed
of eight judges, of whom two judges come from each instance from general competence
courts, and in a concrete case this court makes decisions in a panel of three judges of
whom one member should be of the same instance as the judge against whom a
disciplinary procedure is being conducted. The disciplinary court of second instance,
consisted of five judges of the Supreme Court, makes decisions on appeals filed by a
complaining judge in a panel consisted of three judges; the panel's members are
assigned by the president of the second-instance disciplinary court.

The disciplinary sanction proposal is made by a disciplinary prosecutor or his deputy
(both are judges of the Supreme Court). The disciplinary organs are appointed by the
General session of the Supreme Court upon a proposal of the Judicial Council for a
period of two years, with a possibility of re-appointment. In case there is a justified
doubt that a judge has committed the criminal act “misuse of the judicial function”, the
President of the Supreme Court of the Republic of Slovenia can temporarily withdraw
the judge from performing the judicial function (suspension).

If there is a judge against whom a criminal procedure is being conducted with regard to
a criminal act that is prosecuted ex officio and for which imprisonment sentence of over
two years is envisaged and as a result of this he can be dismissed, the President of the
Supreme Court shall render him the measure suspension. The Judicial Council decides
about suspension of the President of the Supreme Court. A decision on suspension of a
judge can be appealed by the judge in front of the Judicial Council, whereas a decision
on suspension of the President of the Supreme Court can be appealed by the president
in front of the National Assembly. The appeal does not postpone the execution of the
suspension decision. The suspension lasts until a final decision is made on dismissal of
the judge®.

According to the last legislation changes the Slovenian Judicial Council obtained many
new authorisations. Some of the authorisations, for example, the appointment and
dismissal of presidents of courts to the Council from the Minister of Justice portfolio. It
seems that this is a right decision in the sense of strengthening the independence of the
judiciary. However, in any case that does not change the fact that the judges are
appointed and dismissed by the executive power in which the politicians have a direct
influence over the appointment process. As a general rule, in practice this fact does not
have a negative impact because the National Assembly follows the proposals given by
the Judicial Council (so far only a few exceptions have been made).

% See Article 81 and 82 of the Slovenian Law on Judicial Service
% See from Article 86 to Article 100 of the Slovenian Law on Judicial Service
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Nevertheless, even these circumstances of distribution of competences in favour of the
legislation and to the detriment of the judiciary and the Judicial Council symbolically
weaken the independent position of the judiciary and give the legislative power a
stronger position in cases in which certain candidates might be unacceptable for the
ruling majority. On the other hand, the legislative power cannot propose its own
candidates as judges because the Judicial Council is the only authority that can propose
such candidates. *’

In relation to the question concerning effective legal remedy in the procedures for
appointment, disciplinary liability and dismissal of judges, the Slovenian model has
a certain particularity. Namely, when the Judicial Council has not proposed to the
National Assembly to appoint certain candidates as judges this model will provide
these candidates with the right to initiate an administrative dispute. Compared to

them, the candidates who will be proposed by the Judicial Council but not
appointed by the National Assembly will not have any effective legal remedy
available to them. The dismissed judges are in an identical position as they do not
have any effective legal remedy against the negative decision made by the National
Assembly. The judges are entitled to an effective legal remedy only in case of a
disciplinary procedure initiated for the purpose of determining their disciplinary
liability, and here the two-instance principle is guaranteed in the process of making
decisions by the disciplinary courts of first and second instance.

> Republic of Serbia

The current legal regulations of the Republic of Serbia through which we can have an
insight into the procedures, as well as the legal remedies that are available to the judges
in these procedures are as follows:

=  The Constitution of the Republic of Serbia®;

=  The Law on the Constitutional Court;69

=  The Llawon Judges7°;

=  The Law on Organisation of Courtsn; and

*  The Law on the High Council of the Judiciary’.

%7 “Analysis of the independence of the judiciary in the Republic of Macedonia — Perception, difficulties and
challenges” Human Rights Institute, August 2013.

% Constitution of the Republic of Serbia (Official Gazette of Republic of Serbia 83/2006)
http://wwwe.sllistbeograd.rs/documents/ustav_republike srbije lat.pdf

% Law on the Constitutional Court (Official Gazette of the Republic of Serbia no. 109/2007, 99/2011 and
18/2013) http://www.paragraf.rs/propisi/zakon o ustavnom sudu.html

" Law on Judges (Official Gazette of the Republic of Serbia n0.116/2008 and 104/2009)
http://www.paragraf.rs/propisi/zakon o sudijama.html

" Llaw on Organisation of Courts (Official Gazette of the Republic of Serbia no.116/2008)
http://paragraf.rs/propisi/zakon o uredjenju sudova.html




The judicial power belongs to the courts and it is independent from the legislative and
executive power.”” The judges are autonomous and independent in their work and
judge on the basis of the Constitution, the laws and the other general acts in which that
is envisaged by law and on the basis of the generally-accepted rules of the international
law and the ratified international agreements.74

In accordance with the Constitution of the Republic of Serbia and as that is the case in
Slovenia, the judges are appointed by a National Assembly upon a proposal of the
autonomous body — the High Council of the Judiciary (or the High Judicial Council). In
Serbia the judicial function of judges who have been nominated and appointed for the
first time lasts for 3 years, and if they are evaluated as very successful after the three
years ma?Sdate they will be assigned to a permanent post by the High Council of the
Judiciary.

The High Council of the Judiciary is an independent and autonomous authority ensuring
and guaranteeing the independence and autonomy of the courts and the judges.
Although the new Constitution was requesting the establishment of a Judicial Council
since 2006, it took Serbia a lot of time to implement the legislation’®, so this Council was
constituted on 6 April 2009 and now has 11 members with a 5 years mandate besides
the ex officio members. The members have the right to be reappointed, but not in a
successive manner.”’

The High Council of the Judiciary is composed of the President of the Supreme Court of
Cassation, the Minister of Justice and the President of the competent parliamentary
body within the National Assembly - all being ex-officio members. The six judges who
are appointed as members of the High Council of the Judiciary have a permanent judicial
function and one of them comes from the territory of the autonomous regions, two are
respected and prominent legal professionals with at least 15 years of experience in the
profession, of whom one is an attorney and the other one is a professor in a law
faculty.78 After undertaking the function, the person appointed as a member of the
Council from among the attorneys and law professors cannot perform any other
function in the organs preparing legal regulations, in the organs of the executive power,
public service and in the organs of the regional autonomy and the self-government
units. A Council member who has been appointed from among the judges is exempted
from performing the judicial function for as long as he performs the Council’s
functions.”

72 Law on the High Council of the Judiciary (Official Gazette of the Republic of Serbia no.116/2008, 101/2010
and 99/2011) http://www.paragraf.rs/propisi/zakon o visokom savetu sudstva.html

7 Article 3 of the Serbian Law on Organisation of the Courts;

7 Article 142, paragraph 2 of the Constitution of the Republic of Serbia and Article 1 of the Serbian Law on
Judges;

7> Article 49-52 of the Serbian Law on Judges;

’® Article 153 of the Constitution of the Republic of Serbia;

7 Article 12 of the Serbian Law on the High Judicial Council (Official Gazette nb.116/2008 and 101/2010).

78 see <http://www.vss.sud.rs/O-visokom-savetu-sudstva.htm>

7 Article 11 of the Serbian Law on the High Judicial Council




Serbia, also as Slovenia, respect the opinion of the Consultative Council of European
Judges which recommends that the councils should be established by constitutional
provisions. The main functions of the High Council of the Judiciary are: proposing
candidates to the National Assembly for appointment of judges with regard to the first
appointment of judicial functions, appointing judges for permanent performance of the
judicial function and making decisions on terminating the judicial function. The High
Judicial Council also proposes the appointment and dismissal of presidents of courts and
the appointment and dismissal of the president of the Supreme Court to the National
Assembly, it proposes lay judges, and it enacts the Code of Ethics.

The Council also performs other functions envisaged by law and its competences, being
of importance to the subject of this analysis, are those that refer to the way of defining
the composition of the disciplinary organs, the duration and termination of the
disciplinary organs’ mandate, the way of regulating the process of making decisions by
the disciplinary organs (being its permanent work bodies) and the way it decides about
appeals in the disciplinary procedure. 80

It is interesting to mention that in Serbia as well as in the domestic legal system, the
candidates for members of the High Council of the Judiciary, with respect to the eight
elective members (from among the judges, attorneys and university law professors),
who have not been appointed from the candidate lists by the National Assembly,

against the decision of the National
Assembly. As an example, in Croatia the legal remedies - lodging a complaint to the
Electoral Commission and filing an appeal to the Council of the Supreme Court® are
available to these candidates for members of the State Judicial Council of the Republic
of Croatia.

In Serbia the judicial power is uniform and exercised by the courts with general
competence and the courts with special competence, with no possibility of establishing
temporary and irregular courts. General competence courts are: the basic courts, the
higher courts and the Supreme Cassation Court being a court of highest instance in
Serbia. Special competence courts are: the commercial courts, the Commercial Court of
Appeals, the Misdemeanour Courts, the High Misdemeanour Court and the
Administrative Court.®” In a similar way as in Slovenia, the President of the Supreme
Cassation Court is appointed upon a proposal of the High Council of the Judiciary after a
previously obtained opinion from the General Session of the Supreme Cassation Court
and the competent board within the National Assembly. Afterwards, the National
Assembly elects the President of the Supreme Cassation Court.®

In relation to the existence of effective legal remedies, according to the analysis of the
positively legal regulations in the Republic of Serbia and especially according to the

% see Article 13 of the Serbian Law on the High Council of the Judiciary
<http://webcache.googleusercontent.com/search?q=cache:http://www.vss.sud.rs/Nadleznosti.htm>
# See above page 18

¥ See Article 11 of the Serbian Law on Promotion of Judges

® See Article 143 and 144 of the Constitution of the Republic of Serbia




previously cited sources, it can be clearly perceived that there is no effective legal
remedy available for the candidates who have not been appointed as judges, nor for the
mandate of three years, nor for the permanent mandate; this makes the candidates
incapable of challenging any negative decision, irrespective of whether it has been made
by the High Judicial Council or by the National Assembly.

Accordingly, this system is identical to the Macedonian legal system in that aspect, but
however, that represents a fault that should be overcome as soon as possible by
providing an effective legal remedy (for example a legal remedy such as a complaint and
appeal as in the Croatian legal system).

Unlike the procedure for appointment of judges, legal remedies are available to judges
in the procedure for determining termination of the judicial function. Thus, one of the
reasons for termination of the judicial function is when a decision for dismissal of a
judge is enacted. A judge is dismissed when he is convicted for a crime to an
unconditional imprisonment sentence of minimum 6 months or for a crime that makes
them unworthy of performing the judicial function, when the judge performs the judicial
function in unprofessional way or because of a disciplinary violation committed.

The initiative for dismissal of a judge can be filed by every person and the procedure can
be initiated upon a proposal of the president of the court, the president of the next
higher court, the President of the Supreme Cassation Court, the authority in charge of
evaluating the performance of judges and the Disciplinary Commission. The High Council
of the Judiciary conducts the procedure, determines the facts and makes a decision. The
judge has the right to appeal the decision on terminating his judicial function to the
Constitutional Court within 30 days of receiving it.**

The authority that has made the first-instance decision on terminating the judicial
function (the High Council of the Judiciary) has the right to submit an answer to the
appeal within 15 days of receiving it. After the expiry of this time limit of 15 days the
Constitutional Court shall schedule a debate and shall invite the appellant and the
representative of the authority that has taken the first-instance decision. The
Constitutional Court can dismiss the appeal or can accept the appeal and annul the
decision on terminating the judicial function. This decision of the Constitutional Court is
a final one and it excludes the possibility of filing a constitutional appeal. ¥

The procedure for appointment of a president of court is similar. Upon a proposal of the
High Council of the Judiciary the National Assembly elects presidents of courts and also
makes decisions on terminating their functions. The only specific is that the decision on
terminating the function President of Supreme Cassation Court due to other reasons is
made by the National Assembly, whereas the decision on dismissing the President of the

¥ See from Article 62 to Article 68 of the Serbian Law on Judges
¥ See from Article 99 to Article 103 of the Serbian Law on the Constitutional Court and Article 148 of the
Constitution of the Republic of Serbia.
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Supreme Cassation Court is also made by the National Assembly but after a previously
conducted procedure and proposal delivered by the High Council of the Judiciary. 8

The Serbian legal system makes a distinction between filing an appeal against a
decision of the High Council of the Judiciary and filing a Constitutional appeal
against an act made by a state organ or organ of the self-government unit that
violates some guaranteed right of the appellant. As we have seen, in Croatia in
the second case the term “Constitutional complaint” is used and it is filed to
the Constitutional Court and which as an effective legal remedy is available to
all candidates that will not be appointed as judges, after exhausting all legal
means envisaged in the special provisions of the Law on Administrative
Disputes. On the other hand, the term “Constitutional Appeal” is used in the
Croatian legal system in the procedure for determining disciplinary liability and
the procedure for dismissal of judges and as a legal remedy it ensures the two-
instance principle and is available to the judges who want to appeal the
negative decision of the State Judicial Council. As we mentioned above, there is
a difference in Croatia if a president of court is dismissed because he is entitled
to initiate an administrative dispute against the decision of the State Judicial
Council.

The not appointed candidates for members of the High Council of the Judiciary
are not entitled to a legal remedy against the decision of the National
Assembly.

A

* %k k.

The procedures concerning the appointment, dismissal and disciplinary liability of judges
have some common characteristics in Croatia, Slovenia and Serbia, but they also have
some obvious discrepancies in relation to the (non)existence of legal remedies being
available to judges and presidents of courts. Our state should draw positive lessons and
draw experience in order to introduce effective legal remedies into the domestic judicial
system towards which the last proposed constitutional amendments are directed.

¥ See from Article 69 to Article 80 of the Serbian Law on Judges




"[...] all decisions concerning the professional career of judges
should be based on objective criteria, and the appointment
and career of judges should be based on merit, having regard
to qualifications, integrity, ability and efficiency. The
authority taking the decision on the appointment and career
of judges should be independent of the government and the
administration. In order to safeguard its independence, rules
should ensure that, for instance, its members are appointed
by the judiciary and that the authority decides itself on its
procedural rules. However, where the constitutional or legal
provisions and traditions allow judges to be appointed by the
government, there should be guarantees to ensure that the
procedures to appoint judges are transparent and
independent in practice and that the decisions will not be
influenced by any reasons other than those related to the
objective criteria mentioned above. [...]” (see principle 1.2c)

“[...] Decisions concerning the appointment and carrier of
judges should be based on objective criteria pre-established
by law or by the competent authorities. Such decisions should
be based on merit, having regard to the qualifications, skills
and capacity required to adjudicate cases by applying the law
while respecting human dignity.

There should be no discrimination against judges or
candidates for judicial office on any ground such as: sex,
race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority,
property, disability, birth, sexual orientation or other status.
A requirement that a judge or a candidate for judicial office
must be a national of the state concerned should not be
considered discriminatory. The authority taking decisions on
the appointment and carrier of judges should be independent
of the executive and legislative powers. With a view to
guaranteeing its independence, at least half of the members
of the authority should be judges chosen by their peers. [...]”.
(See chapter VI)



“[...] In respect of every decision affecting the appointment,
recruitment, appointment, career progress or termination of
office of a judge, the statute envisages the intervention of an
authority independent of the executive and legislative powers
within which at least one half of those who sit are judges
elected pursuant to methods guaranteeing the widest
representation of the judiciaryl...]”".

“[...] The decisions on selection, appointment and career shall
be based on objective criteria and taken by a body
guaranteeing the independence [...]”. (See item 5)

1. In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair
and public hearing within a reasonable time by an
independent and impartial tribunal established by law.

Judgment shall be pronounced publicly but the press and
public may be excluded from all or part of the trial in the
interest of morals, public order or national security in a
democratic society, where the interests of juveniles or the
protection of the private life of the parties so require, or the
extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests
of justice.

2. Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the following
minimum rights:

(a) to be informed promptly, in a language which he
understands and in detail, of the nature and cause
of the accusation against him;

(b) to have adequate time and the facilities for the
preparation of his defence;

(c) to defend himself in person or through legal
assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be
given it free when the interests of justice so require;



(d) to examine or have examined witnesses against
him and to obtain the attendance and examination
of witnesses on his behalf under the same conditions
as witnesses against him;

(e) to have the free assistance of an interpreter if he
cannot understand or speak the language used in
court

ECHR underlines that “[...] because the right to a fair trial has an important role in one
democratic society any restrictive interpretation of Article 6, paragraph 1 of the
Convention is unjustifiable [...]”*’.

The right to an independent and impartial court, being guaranteed under the first
paragraph of Article 6 of ECHR, is of especial importance to this research. Namely, with
regard to the case Ringeisen V Austria, ECHR stated that an “independent” tribunal
means being independent of the executive power and the parties in the case.® In
Campbell and Fell v UK, the Court pointed out the elements it had in mind when
assessing the independence, “[...] When determining whether a body can be considered
as independent of the executive power and the parties in the case, the Court had in mind
the way of appointment of its members and the term of office, the existence of
guarantees against outside pressure and the question whether the body appears and is
perceived as an independent one |[... i

Impartiality means non-existence of discrimination or prejudices. The tribunal has to
respect the subjective and objective test in order to satisfy this demand.”® The existence
of impartiality with respect to the aims of Article 6, paragraph 1 has to be determined
according to a subjective test, in other words on the basis of a personal conviction of the
concrete judge in a given case, and also according to an objective test, in other words
according to the determination of whether the judge has offered sufficient guarantees
for excluding any legitimate doubt in that respect. For instance, the Court found
violation in the case Werner v Poland’* because a commercial judge, who had requested
an appellant to be withdrawn from the position as a judicial liquidator, sat later as a
member of the court in front of which the appellant’s request was reviewed.

¥Regarding Article 6 see Grotian, Article 6 of the European Convention for Human Rights: The right to a fair
trial, Council of Europe Human Rights File No. 13, 1993
http://trove.nla.gov.au/work/21564884?q=+&versionld=25855289

# See paragraph 95 Ringeisen V Austria A 13 (1971),
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57565#{"itemid":["001-57565"]}

# See paragraph 78 Campbell and Fell v UK A 80 (1984) 7 EHRR 165,
http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-57456#{"itemid":["001-57456"]}

% See paragraph 46 Hauschildt v Denmark A 154 (1989), 12 EHRR 266. The test was for the first time
formulated in the case Piersack v Belgium A 53 (1982)5 EHRR 169
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57500#{"itemid":["001-57500"1}

o Application no. 26760/95, Judgement of 2001,
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-59880#{"itemid":["001-59880"1}




In this case the applicant Olujic was a judge and President of the Supreme Court of
Croatia and a member of the State Judicial Council® as well. The case refers to the
appeal of the applicant concerning unfair disciplinary procedure conducted against him,
which resulted in damage of his dignity in the judiciary by connecting him with known
criminals. The disciplinary procedure was conducted against the applicant in front of the
State Judicial Council which determined that the applicant misused his position as a
judge. The applicant appealed the decision to the Constitutional Court which cancelled
the decision of the State Judicial Council and returned the case for review. The State
Judicial Council determined again that the applicant is guilty. The case was brought
again in front of the Constitutional Court which, this second time, dismissed the appeal
as groundless. The applicant submitted application to ECtHR, stating that the disciplinary
procedure was not public, that three members of the State Judicial Council made
statements against him in the media and that they should not be considered as
impartial and that the witnesses that would have given statements in his favour were
not heard. ECtHR found that this application is admissible and treated the State Judicial
Council as a tribunal within Article 6 of the Convention. In this case the court
ascertained a violation of Article 6, paragraph 1 (right to a fair trial) due to a lack of
impartiality of three State Council members in the disciplinary procedure against the
applicant. The Court considered that the public was unjustifiably excluded from the
procedure and that the procedure lasted too long (over 6 years). The Court also found
that the rejection of the Croatian authorities to hear the witnesses of the defence was in
direction of limiting the applicant’s ability to present his case, in other words the
Croatian authorities made a violation of Article 6, paragraph 1 in the part concerning the
equality of arms principle.

In a more recent judgement of 2014, Baka v Hungary’*, the Court found a violation of
Article 6, paragraph 1 (right of access to a court) of ECHR. This case refers to the early
termination of the mandate of Mr.Baka as a President of the Supreme Court of Justice
of Hungary and to the lack of access to the courts needed for appealing this decision on
early termination of his mandate. Mr.Baka was a former judge of ECtHR (1991-2008). He
was appointed as a President of the Hungarian Supreme Court with a mandate of six
years in 2009. However, in 2011 a new law was adopted and by coming into force it

°2 Application no. 22330/05;

% See the footnote 32 in the text above.

% Application no. 20261/12;
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"appno":["20261/12"],"documentcollectionid2":["GR
ANDCHAMBER","CHAMBER"],"itemid":["001-144139"]}




ended the mandate of the President of the Supreme Court. As a result of that Mr.Baka
was dismissed three and a half year before the normal expiry of his mandate. Pursuant
to the new criteria established by the new Law on Candidates for President of the Kuria
(the new Supreme Court) the candidates are required to have experience of five years
as judges in Hungary. The time spent as a judge in international courts was exempted
from calculation in these criteria and Mr. Baka did not meet the terms for a President of
the new Kuria. By addressing Article 6, paragraph 1 (right of access to a court), Mr. Baka
filed an appeal stating that his access to the court required for appealing the decision on
his dismissal as an early termination of the mandate was denied and that he was not
given the possibility of filing any legal remedy of any form, not even by the
Constitutional Court. He also appealed to a violation of Article 10 (right to freedom of
expression), complaining that his dismissal was a result of his criticism he had been
publicly addressing to the governmental policies regarding the judicial reforms in the
country. In this case the Court found a violation of Article 6, paragraph 1, that the right
of access to a court of Mr. Baka was denied, having in mind that the early termination of
his mandate was written in the new Basic Law of Hungary and therefore it was not a
subject to any revision. Also, the Court found a violation of Article 10 of ECHR and
considered that the dismissal of Mr. Baka was first of all a result of his criticism publicly
expressed against the governmental policies regarding the reforms in the judiciary and
that this could have an impact on the fear of judges that they would lose the judicial
function and would be discouraged to give critical comments in connection with the
public institutions and politics.

This case refers to six former Macedonian judges who submitted applications to ECtHR
in connection with the procedure for their dismissal. Except for the first applicant, all
other applicants filed their applications on the basis of Article 6 of ECHR complaining
that the dismissal procedure had been initiated upon a request of a Judicial Council
member who later participated in making the decision on dismissing the
abovementioned applicants. The third and sixth applicant complained that members of
the Commission, established within the Judicial Council and whose report served as a
basis of the decision of the Judicial Council, also participated in taking the decision on
their dismissal. The first and sixth applicant also mentioned a personal partiality of the
President of the Supreme Court, who is an ex officio member of the Judicial Council, in
regard to his previous involvement in the approval of the judicial opinion the Judicial
Council relied on in the process of taking the decision against them. The personal
partiality of the President of the Supreme Court is even more stressed in the case of the

% Because of the similarity among the facts the court joined all six applications into one. See Application no.
48783/07,
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["macedonia"],"respondent":["MKD"],"doc
umentcollectionid2":["CASELAW"],"itemid":["001-117473"]}




first applicant due to his media statements in which he expressed certain opinions
against her.

The first applicant complained that the Judicial Council was not independent in her case
because it included the Minister of Justice, whose vote was decisive in her dismissal,
having in mind the incomplete composition of the Judicial Council at that time.

The second and third applicant complained of a lack of independence and impartiality of
the judges who were members of the Appeal panel with the Supreme court, in charge of
acting upon appeals against the decisions of the Judicial Council on dismissal of judges,
which according to the applicants is entirely dependent on the Judicial Council. In
connection with this the third applicant claimed that this Panel had never taken any
decision opposite to the decision of the Judicial Council.

Some of the applicants complained that in their cases the dismissal procedure was not
conducted in accordance with the procedural demands of Article 6 of ECHR, that they
were not allowed to comment the evidence submitted against them, that the Judicial
Council rejected their requests for hearing witnesses, that they were refused the
request to participate in the procedure or that the decision was not explained.

The first and third applicant also complained that the statements given to the media by
members of the Judicial Council violated their rights of Article 6, paragraph 2 of the
Convention.

Some of the applicants also complained of violations of Article 5, 7, 8, 9, 10, 13 and 14 of
the Convention. In this case ECtHR asks a few questions:

= Did the applicants have fair hearing pursuant to Article 6, paragraph 1 of the

Convention? Most importantly, were the cases of the applicants treated by “an

independent and impartial tribunal” in accordance with the demands of Article

6 of the Convention? In connection with this:

1. Can the Judicial Council of FYROM, which dismissed the first, third, fourth,
fifth and the sixth applicant, be considered as impartial having in mind the
fact that it included members who had previously requested the dismissal
of these applicants?

2. In the case of the first applicant, can the Judicial Council, which included
the President of the Supreme Court of that time as an ex officio member,
be seen as impartial in relation to:

o the participation of the President of the Supreme Court in the
civil department and in the General Session of the Supreme
Court (before dismissing the first applicant) where the
decision in disfavour of the first applicant was made and on
which the decision of the Judicial Council on dismissing the
applicant was based and

o the public statements of the President of the Supreme Court
given even before completing the dismissal procedure?



3. In relation to the first applicant, can the Judicial Council, which was
incomplete (only nine members) at that time, be considered as impartial
and independent having in mind the participation of the Minister of Justice
in the dismissal decision (requiring qualified majority of ten to fifteen
members) taken on the first applicant?

4. In relation to the case concerning the sixth applicant, can the Judicial
Council, which included the President of the Supreme Court at that time,
be considered as impartial having in regard his participation in the criminal
department of the Supreme Court that adopted the opinion of 10" of
December 2010 being in disfavour of the sixth applicant.

This case is an interesting one because it refers to the dismissal of a judge-Macedonian
citizen as a result of a decision of the Commission for Verification of Facts. Because this
is a case that refers to a dismissal of a judge on a different basis compared to the
previously presented ones, it is of especial importance to be presented in this analysis.

The applicant Trendafil lvanovski was a judge of the Constitutional Court from 2003 to
2011. In 2011 he was dismissed as a result of a lustration procedure in which a decision
was made that he had been a collaborator with the secret services. At the time of his
dismissal he was also President of the Constitutional Court. There were constant
tensions and exchanges of statements between the Government and the Constitutional
Court in the period before and during the lustration procedure. He filed a lawsuit in the
domestic Administrative Court against the Commission's decision in 2010. The
Administrative Court confirmed the decision of the Commission. Moreover, the
applicant filed an appeal to the Supreme Court in which he expressed his concerns
about the entire legality of the procedure and the faults in the determination of the
facts and the law. The Supreme Court confirmed the decision of the Administrative
Court in 2011. Even in spite of the experts’ debates on the constitutionality of such a
decision, the Parliament dismissed ex lege the applicant from his position as a judge of
the Constitutional Court in the same year. The applicant submitted an application to the
ECtHR complaining of a violation of Article 6 of the Convention concerning the entire
fairness of the lustration procedure. He complained of a lack of impartiality and
independence of the Commission for Verification of Facts having in mind the statements
given publicly by the political representatives and court servants, the political influence
of the Government, the functioning and composition of the Commission for Verification
of Facts and the promotion of the judges who dealt with his case. The applicant also

% Application no. 29908/11, filed on 9" of May 2011, see:
http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{"fulltext":["macedonia"],"respondent":["MKD"],"doc
umentcollectionid2":["CASELAW"],"itemid":["001-115519"]}




complained that the equality of arms principle and the contradiction principle of the
procedure were violated as a result of the constant pressure imposed on him aimed at
hiding the classified information, the short time period he had for preparation of
arguments and as a result of his limited access to documents as one side and
unauthorised and unlimited access to documents of the opposite side. The applicant
complained of his access to the courts and as the courts did not have a full competence
over the facts he could not effectively refute the key evidence against him, which placed
him in an unfavourable position in relation to the state. The applicant also complained
of arbitrariness in the assessment of the evidence and lack of explanation of the
decisions. He also considered that his right of presumption of innocence on the basis of
Article 6, paragraph 2 of the Convention and his right of defence on the basis of Article
6, paragraph 3 (b) and (d) were violated. The applicant also complained of a violation of
Article 13 that he de facto had no effective legal remedy for the purpose of protecting
his rights of the Convention.

The questions posed by ECtHR to the parties in this case are as follows:

Can Article 6, paragraph 1 be applied in the procedure of the concrete case?

Does the Commission meet the criteria established in the practice of ECHR so that it can
be considered as a “tribunal” within Article 6 of the Convention?

Did the applicant have fair trial in accordance with Article 6, paragraph 1 of the
Convention? Especially whether:

a) The tribunal (the Commission) acting on the case of the applicant, was it an
independent and impartial one and did it fulfil the demands of Article 6, paragraph
1 of the Convention? By ensuring the protection of the rights of the applicant on
the basis of Article 6, were the Commission’s procedural rules clear and accessible
with regard to all stages of the proceedings in front of the Commission?

b) Was the judge V.S. involved in the proceedings in front of the Administrative Court
and if so, in what capacity?

c) Was the applicant able, without being given a technical overview, to effectively
dispute the authenticity of the documents contained in the case files that had a key
role against him? In this context goes the question: Did he have access to a court
with full competence over the facts relevant for the lustration procedure?

d) Did the applicant have a full access to all documents and sufficient time to prepare
his arguments in the proceedings in front of the Commission and the courts?

Was the right of presumption of innocence, guaranteed under Article 6, paragraph 2 of
ECHR, respected in this case? Did the public statements of political and court
representatives, such as the letter of the Prime Minister of 24" September 2009 or the
statement of the President of the Supreme Court of 4™ March 2010, violate the right of
the applicant to be presumed as innocent in the course of the lustration procedure?



In relation to the existence of an effective legal remedy the court asks: did the applicant
have an effective legal remedy at his disposal concerning his complaints on the basis of
Articles 6 and 8 as Article 13 of the Convention requires?

Having in mind the Macedonian cases submitted to ECtHR versus FYR Macedonia, which
refer to violations of the rights of the Convention in the procedure for dismissal of
judges, one general conclusion can be drawn:

There are problems in the state in connection with the procedures conducted in
front of the relevant bodies/institutions for dismissal and appointment of judges, as
well as for rendering disciplinary sanctions to them. Most often, it is about violations
of the right to a fair trial in the part concerning the independence and impartiality of
the tribunal, access to the courts, the right of presumption of innocence, equality of
arms and similar.

It remains to be seen what kind of judgements will be enacted and what will be the
opinion of ECtHR with respect to these questions in these cases.
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The analysis of the legal remedies in the procedure for appointment, dismissal
and rendering disciplinary sanctions to judges in the state sublimes several
reasons leading to one overall conclusion that there is a need for modification
of the current legal regulations with a view to ensuring effective legal remedies
in the mentioned procedures.

The legal remedies need to be effective and efficient in practice and not
theoretical and illusive.

It is essential that all subjects in the state care for the independence and
impartiality of the judicial power. Especially huge efforts should be made in all
segments in the state in order for the confidence to be returned to the
judiciary; all that can be done only if external subjects do not interfere with the
appointment, dismissal and disciplinary procedures. There is a much stronger
need for transparency as well as for strengthening of the professional criteria
for appointment of judges and members of the Judicial Council in this direction.
The legislative frame concerning the procedure for appointment of judges do
not provide the unsatisfied and not appointed candidates with any legal
remedy by means of which they can challenge the decision on appointment of
another candidate as a judge, leaving them not appointed, which is not in
accordance with the international standards. Even the unsatisfied candidates
do not have any legal remedy available to them in the appointment of
members for the Judicial Council.

There is a possibility in the domestic positive regulations that the
Administrative Court should decide in an administrative dispute procedure
about the appointment, dismissal and disciplinary liability of bearers of
functions when that is determined by law, but the Laws regulating this issue do
not contain any provisions that would direct to the possibility of initiating an
administrative dispute when bearers of functions are judges. The amendment
and supplementation of the existing provisions should not represent an
obstacle to fully enabling the realisation of the mentioned competence in front
of administrative courts.

The domestic legislation reflects the international standards in the part where
the matters concerning the appointment, dismissal and the disciplinary liability
of judges are decided upon by an independent body (the Judicial Council) as
independent authority of the judiciary ensuring its autonomy and
independence.

Having in mind the circumstances in the state, the presence of the President of
the Supreme Court and the Minister of Justice in the work of the Judicial
Council, although they do not have the right to vote, indicates the existence of
doubt about their impartiality and their political influence.
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