NMPABEH ANJANIOI

|/|HCTI/ITyT 3d HOBEKOBMU lNMpaBa



CoapxuHa

HAJJIEXKHOCT HA CYZJOBUTE BO PEITYBJIMKA MAKEZOHHJA BO ITAPHUYHA ITOCTAIIKA BO

[1PB CTEIIEH BO CITOPOBUY O UHAYCTPUCKA COIICTBEHOCT.....oiiiisnisisisssssssssssssssssssnns
MTIPABO HA CY/IEIbE OJ1 HEITPUCTPACEH CY /1 BO TPAIAHCKATA TTOCTAITKA ....ovooeseeveeeessssesessnnnn
[IPABO HA JKUBOTEH CTAHZAP L.ttt ssssss s ssssssesssas
BECOMING SOCIAL: HUMAN RIGHTS IN THE AGE OF SOCIAL MEDIA .......rereererreesereesseesesenns

THE EFFECT OF INTERSECTIONAL MARGINALIZATION AND DISCRIMINATION ON HUMAN

RIGHTS IN HEALTHCARE ...t sssass s s s sssas

Jyanu, 2018




HAJJIEXXHOCT HA CYZJOBUTE BO PEITYBJIMKA MAKEJJOHHJA BO
ITAPHUYHA ITOCTAIIKA BO IT1PB CTEIIEH BO CIIOPOBH 0[]
HMHAYCTPUCKA COIICTBEHOCT

JI-p EMuinja Fopruocka

Bogej,

Peny6sinka MakeZjoHHja, KaKO KaHAW/AAT 3a 4IeHCTBO BO EBporckaTa YHuja, yieHKa
Ha CBeTckaTa TProBCKa OpraHM3alMja U NOTNMCHUYKA Ha [[oroBOpPOT 3a TPrOBCKUTE
acrneKTH Ha mpaBaTa oJ, uHTesieKkTyasHa conctBeHocT (TPUIIC)L, ce o6Bp3a ga npeasuau
eprKacHU U epeKTUBHU [IPAaBHU MEPKU U IPaBHU CPEJICTBA 3a CIpeyyBake Ha NIOBpeJy Ha
IpaBaTa OJi UHTEJeKTya/Ha CONCTBEHOCT W NpPaBHU CpPeACTBa KOUIITO OJiBpakaaT oOf,
Bpllekhe HaTaMOLIHU noBpeu. [locTankuTte Tpeba Aa 6uJaT HENPUCTPACHU U NPABUYHHY,
Jla He O0MJAaT KOMIUIMLMPAHU M [JIOJTY, OJHOCHO Jla He TpaaT Hepa3yMHO JO0JIr0 U 6e3
HeoOpasJIoXKeHU OJijIarama U 33|01 HyBabe.

3a J1a ce onpaB/a BJI0XKyBamkeTO BO HAyKaTa U MHOBAaTUBHOCTA, TBOPELITBOTO MOpa
Jla bu/ie 3alITUTEHO O/ HEOBJIACTEHO KOPUCTEHE. CTpaXKyBawheToO U pa3BojOT CO3/4aBaaT
HOBU NMPOU3BO/J U, HOBU MPOHAjI0LH, IOCTUTHYBaha, la OTTYKA, CTOMAHCKUOT HaIlpeloK Ha
ceKoja Ap>kaBa 3aBHCH 0/ COCTOj6aTa BO KoOja ce Haol'a TeXHOJIOTHjaTa, KaKo U 3alllTUTaTa
KOj UM ce Hyau. CorJlacHO T0a, [[p>KaBUTe BO COBPEMEHOTO OMIITECTBO CE UCIIPABEHU MpeE/,
MHOTY Ba’kHa 00BpCKa: Kako Ja 06e36eaaT epUKacHa U aJleKBaTHA 3allITUTA Ha MpaBaTa o/
MHJYCTPUCKA CONICTBEHOCT, /jla 06e36e/1aT MEPKU M MOCTANKHU 3a HUBHA 3aLITHUTA, a KaKO
UCTHUTe He OU cCMeTajle BO HENpPEYEHOTO OJIBUBalke Ha MelyHapoJHaTa TproBuja.
Cnenujann3spaHocTa U CTPYYHOCTA Ha Cy[0BUTe/CYyIUNTE, CEKAaKO € MHOTY OUTeH GaKTop
3a 06e30eayBame Ha epuKacHa U epeKTUBHA IIpaBHA 3alITUTa Ha OBpPeJleHUTe NpaBa of,
MH/YCTPUCKA CONICTBEHOCT, 0COOEHO aKo Cce MMa Npe/iIBU/, leKa CIIOPOBUTE 0Jf UHAYCTPUCKA
CONCTBEHOCT BaXKaT 3a CJIOKEHU U KOMIJIMLIMPAHU CIIOPOBH, KaJle ce MOTPEOHU MOLIMPOKHU

npea3Haetka U COJIMAHU ITO3HAaBAbA HA HpOGJIeMaTI/IKaTa o4 UHAYCTPHUCKATA CONCTBEHOCT.

! Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) (1994), Cnoroab6a 3a
TProBCKMUTE acneKTU Ha NpaBaTa Ha MHTeNeKTyaiHa concTBeHocT Bo Mapakew og, 15 anpuna 1994 rogumHa.




Cnopen, usieH. 41 naparpa¢ 5 ox TPUIIC [loroBopoT, HA Jp>KaBUTe UM Ce JlaBa MOXXHOCT
KaKo oIl1iyja, 6e3 Toa Jja 6uje 3aZJ0/DKUTEHO, 1a OCHOBAT ClleljhjaJIM3upaHu Cy/1I0BU KOU Ke
paboTtaT npeaMeTH O 006J1acTa Ha UHTeJIeKTya/lHaTa CONCTBEHOCT WJIM UCTUTe Ja ce
peliaBaaT BO paMKHTe Ha CHeljaJM3UpaHU OJJeJ/ieHHja WU Npej ClielujaJlu3upaHu
cyaud. Bo Taa Hacoka, Ap:kaBuTe ce CJIOO0/IHH Jla O/I/y4aT KO TeJia UJIM OpTaHu Ke 6ujaT
Ha/lJIeXKHU 3a CIOPOBU Ol UHTeJIEKTYaIHa CONICTBEHOCT.2

MMajku ja npeBU/ Ba>KHOCTA Ha 3alUTUTATa Ha UHAYCTPUCKATa CONICTBEHOCT, CEKOja
Jip>KaBa 3allTUTAaTa Ha CTeKHAaTUTe IMpaBa 0Jf MHAYCTPUCKA COINCTBEHOCT OJ CeKoe
HEOBJIAaCTEHO KOPHUCTeHwe, pacloJjarame, OrpaHUM4YyBamkbe, HUMUTHpame, acolujanyja,
BO3HEMHPYBak€e Ha NIpaBaTa U CJIMYHO IO OCTBapyBa NpeKy Npe3eMare Ha MoBeKe MEPKU
KOMU Ce BO KOXe3Hja U ce HaJl0M0JIHyBaaT CO rparaHCKo-NpaBHATa 3alITUTA.
CrucTeMOT Ha MpaBHa 3alITUTa Ha NpaBaTa OJ HWHAYCTPUCKA CONCTBEHOCT OCBEH BO
Ka3HeHO-NpaBHAaTA M yIpaBHO-MpaBHATa 3alITUTA ja ondaka U rparaHcKo-mpaBHATa
3amTuTa. Bo nocebeH aes Ha 3aKOHOT 3a MHAYCTpHUCKa concTBeHOocT? (3UC) ce coapkaHu
oApenbuTe 3a Cy/[CKa 3allTUTaTa Ha NOBpeJEeHUTe IMpaBa. 3aKOHOT 3a MapHUYHAaTa
nocranka* u 3akoHOT 3a 06e30e/lyBalbe Ha MobapyBamaTa Ce MPUMEHyBaaT Kako lex
generalis, fofleka nak oApenouTe o 3aKOHOT 3a MHAYCTPUCKA COINCTBEHOCT Kako lex

specialis.

HapsiexkHu cygoBu Bo Peny6inka Makej0HUja BO IPB CTeNEH

Bo KoMnapaTMBHOTO IpaBO MOCTOjaT pa3/IMYHHU pelleHHja BO OHOC Ha Ha/lJIeXKHOCTA Ha

CyZJOBUTE 32 CIOPOBH OJ1 MH/AYCTPHCKA CONCTBEHOCT. Taka ce cpekaBaaT ClieniujaJu3upaHu

Cya0BH BO ‘-II/Ija HaAJIEXKHOCT Ceé €AMHCTBEHO CIIOPOBHUTE O MHTEJIEKTYaJ/JIHA COHCTBeHOCTS,

2 Bunu: Werra de Jacques, “Specialized intellectual property courts — issues and challenges” International center for
trade and development, 2016, ctp. 7., nocranuo Ha https://www.ictsd.org/sites/default/files/research/Specialised%20
Intellectual%20Property%20Courts%20-%201ssues%20and%20Challenges_0.pdf, npucrameno wna 23.4.2018
TOJIMHA.

3 3akon 3a unycTpHckara concreeHoct (,Cityx0eH BecHuk Ha Pemy6inka Makegonuja® 6p. 21/2009, 24/2011,
12/2014, 41/2014, 152/2015 u 53/2016).

4 3aKOH 3a NapHMYHaTa noctanka (,Cny6eH BecHUK Ha Penybanka MakegoHnuja“ 6p. 79/2005, 110/2008, 83/2009,
116/2010 n 124/2015).

® CneuujannsmpaHm cy40ByM 3a CNOPOBYM 04, MHTE/IEKTya lHa COMCTBEHOCT ce cpekasaat Bo: Yune, Bpasun, Mepy,
MopTyranuja, Pycuja, Weajuapwja, Typumja, Benvka bputanuja utH. Ha noyetokoT Ha 2012 roanHa Bo /IncaboH e




ClieliMjaJIM3MpaHHy anesJalMOHU CYL0BU CaMO 3a UHTeJIeKTyaJIHa COIICTBEHOCT, Cllel|hjaJIHU
O/ leJIv Ol CYZJOBUTE CO OMNIUTA HA/ZJIEXKHOCT KOX €JMUHCTBEHO OCTAaNlyBaaT BO CIIOPOBU O/,
WHTeJIEKTyaJ/IHa CONICTBEHOCT®, IOCTOjaT pellleHH]ja Ka/Jle € ONpe/iesIeHO OJpe/leHU CYIUU O/
CYJOBUTE CO OMNWTA HAAJIEKHOCT Ja T[OCTalyBaaT BO BaKOB BHJ, Ha CIOPOBH,
crenyjalv3upaHd TPUOYHa/IM KOU ce Jes OJi aJMUHUCTPAaTHUBHU areHIUd WU UMaaT
Ha/IJIEX)KHOCT J1a 0//Iy4yBaaT 3a BAKOB BU/I HA CIIOPOBH, 1A Ce 10 pelleHUja KaJie HaAJIexKHU
Jla oCTanyBaaT ce TPrTOBCKUTE CyZ0BA KOM IOCTAllyBaaT U BO APYTrU TPrOBCKH CIIOPOBU
WUTH.”

MMajku ja npeiBUJ pa3HOJMKOCTA Ha 3aKOHCKUTE pelleHHja CO KOW ce oJpenyBa
OpraHv3alMoHaTa lLieMa Ha HaJAJIeXKHUTe CyJO0BA BO CIOPOBUTE OJi WHAYCTPHUCKA
COTCTBEHOCT, 3aKOHOJaBel 0T Ha Peny6.siMka MakeJoHHja ce uMMa OJJIy4eHO 3a €JHO
CpeJIMIIHO pelleHure, onpe/ie/lyBatbe Ha OCHOBHUTE CY0BHU CO MPOIIKMPeHa HalJIeKHOCT 3a
Ha/lJIe>KHY Jja [oCcTanyBaaT 10 OBHe CIIOPOBU BO NpPB cTeneH. Bo MHTepec Ha moroJsieMara
CIelMjaJIM3MPAaHOCT Ha CYAOBUTE, CTPYYHOCT K BOCIOCTAaBYyBakme MpaKTUKa BO
NOCTanyBakbeTO BO CIIOPOBUTE OJ MHTEJIEKTyasiHa COINCTBEHOCT, KaKo MNocnenupuyHu
cydyad KoM 6apaarT moroJieMy II03HaBaka Ha peryjiaTUBaTa Koja ce 0JlHeCyBa Ha MpaBaTa
0/l UHJYCTPUCKA CONICTBEHOCT M aBTOPCKUTE U CPOJHUTE MpaBa, 0J BKYNHO 27 OCHOBHH

Cyao0BH, 12 ocHOBHU CyZA0BH Ce CO MpomrpeHa HAAJIEXAKHOCT Ha TepHToijaTa Ha Peny6J1m<a

dbopmMmupaH cneunjannsnpaH cya 3a CnopoBu O MHTeNeKTyanHa ConcTBeHOoCT. Jodo Veiga Gomes, Arbitration in the
Potuguese Industrisal property Code, January 2013, ctp.57.

6BakBo peLueHue e npudaTteHo Bo: AscTpuja, KnHa, Fepmanuja, Fpumja, dpaHumja, Utanuja utH.

"TNoseke Bo Louis Harms & Owen Dean, Study on Specialized Intellectual Property Courts, Intertanational
Intellectual Property Institute, January 2012. Taka cornacHo 4n.34 6 og 3aKOHOT 3a NApHMYHATa NocTanka Ha
Xpsatcka (NN 53/91, 91/92, 58/93, 112/99, 88/01, 117/03, 88/05, 02/07, 84/08, 123/08, 57/11, 148/11, 25/13,
89/14) TproBcKMTe CYA0BM Ce HaANEXHMN Aa NOCTanyBaaT BO NPB CTeNeH 3a CNOPOBM KOU ce OHecyBaaT Ha
3awWwTmTa 1 ynotpeba Ha MHAYCTPMCKA CONCTBEHOCT, aBTOPCKU M CPOAHM NpaBa U APYrK NpasBa o4 UHAYCTPUCKA
COMNCTBEHOCT.

[IpaBocynuuor cucteM Ha PemyOnmka MakenoHrja BO MHHATOTO IO3HaBalie (yHKIIMOHHpAame Ha ITOCCOHU
CTOIAHCKH (TPrOBCKH) CYZOBH KOH JIejCTBYyBaaT KaKo IOCeOHA CyACcKa HHCTHTYIHja U Toa o 1954 roauHa, ma cé 1o
JIOHECYBA-ETO Ha 3aKOHOT 3a cyAoBuTe 011 1995 roguna, kora ce yKuHaTH OBUE CyICKU UHCTUTYLMU. CoryacHo wi. 13
craB | anueeja 3 ox 3akoHOT 3a cromaHckute crioposu (Ciyx0Oen et na ®HPJ”, 6p. 31/54) Bo Ha/uIe)XHOCT Ha
BHIIIUTE CTOMAHCKHU CyJOBW Oellle BO MPB CTEMEH Ja T'M cyjaar, 0e3 o0SHp Ha BPEIHOCTA Ha CIIOPHUOT IMPEIMET,
CTOTIAHCKHTE CITIOPOBH IITO CE OJJHECYBAaT Ha 3allITUTATa WK yIoTpebaTa Ha MPOHA]j0IUTE, MOCTPUTE, MOJISIIUTE U
JKUTOBHUTE, MMPABOTO Ha yrnoTpeda Ha pupma, Kako U CIIOPOBHUTE OJ1 HEJIOjATHHOT HATIIPEBAp U aBTOPCKOTO MPaBo;




MakeznoHuja® ¥ UCTUTe ce eJUHCTBEHO HAaJJIEXXHU Jia NOCTamnyBaaT 110 BaKOB BHJ, Ha
CIIOPOBH.
KomniekcHOocTa Ha MaTepujaTa 3a MHAYCTPUCKA CONCTBEHOCT, KaKO OCHOBHa
IpeTNoCTaBKa 3a ePpeKTUBHO U ePUKACHO pellaBamke Ha CIIOPOBUTE, M0Jpa3dbupa Jo6po
oOy4eHM U ymaTeHU Cy[AUHU BO MaTepujaTa Ha MHAYCTPUCKATa CONCTBeHOCT. [locTojaT
CTaBOBM BO TeopHjaTa JieKa CHeLHjaIu3UpaHUTe CYyJOBU HOcCAaT NoePUKACHU U
noedeKTUBHU NpecyiH, 6e3 IoroJieMH o/ij1aratha NoTpe6HU 3a Npoy4yyBake Ha MaTepHjaTa
Ha MHAYCTPUCKaTa CONICTBEHOCT Y pa3pellyBame Ha IpaBHUTe Npallama. [Jpyru 6eneputu
OJI TOCTOEHWe Ha CHelUuja/IM3UpaHU CyZI0OBU 3a HHTEJIeKTyaJHa COICTBEHOCT e
NpONHMIIYBakeTO Ha MocebHA IOCTalKa 3a BOJEHe Ha CIOPOBU 0] MHTeJeKTyaslHa
COINICTBEHOCT KOja e CIelLujaJHO IpUJiaro/ieHa Ha crieljupukuTe U obesiexxkjaTa Ha 0BOj BU/
Ha ITOCTaIlKY, [orojeMara INpaBHA CUTYPHOCT U MOXHOCTA OJHAINpeJ Ja ce NpeABHUE
MCXO/I0T Ha CIOPOT, MMajKH ja MpeABUJ, BOCIIOCTaBeHATa NPaKTHKa BO MOCTAlyBakbeTO Ha
CyZ0BUTE, IITO JaJIEKyCeXHO MOXe Jla ce 0Zpa3u BO MOAO0OpYyBawmeTO Ha 3alUTHMTaTa Ha
npaBaTa OJfi UHTeJIeKTya/lHa COICTBEHOCT, 3rojieMyBale Ha BJIOXKyBalkbaTa BO HUB U
1I0roJieM eKOHOMCKHU pacT U pa3Boj.? Ho, Bo cekoj ciy4aj Aaid pelleHUeTo 3a popMUpame
Ha TnocebeH-CieLUjaIM3UpaH CyJ, 3a CIOPOBHM O0Jf HHTeJeKTyaJHa COICTBEHOCT e
[1eJINCXOHO 3aBHCHU OJi OPOjOT Ha CIOPOBHU OJf OBaa NpobseMaTHKa KOU ce BOJAT, Jaju
JIOKOJIKY OuJie MpeJBUJIeHO BOJlelhe Ha CIIOPOBHU IpeJ, ClelUjaJru3upaH CyJ UCTOTO Ke
BJIMjae Ha MPUCTANOT Ha CTPAHKUTE, A CO OZipe/lyBate Ha eJleH Cy/, Ke ce IleHTpasu3upa
paboTemeTO U Ke ce 0OTeXxHe NPUCTAMNOT JI0 CY/iCKaTa 3alITUTa UTH.

Bo ogHOC Ha BKYITHUOT 6p0j Ha IpejMeTH 3a 3alTHUTa HAa UHAYCTPHUCKA CONICTBEHOCT
0 KOU MoCTallyBajJie OCHOBHUTe Cy/l0BH BO Peny6/iMka MakeJ0HHja, He IOCTOU aXKypPHO
BOJleHa MoceGHa eBHU/JleHLMja 3a OBOj BHUJ, Ha CIIOPOBHM, MAaKO BO INOBeKe HaBpaTHU BO
MelyHapO/HHTe U3BeIlTau KaJie ce OlleHyBa HalpeJoKOT Ha JAp:KaBaTa € YKaKyBaHO Ha

notpebaTa oJ BO/lelhe Ha BakBa eBUJeHLUja. EqUHCTBEHO jaBHO J0OCTaNHU MOAATOLM 3a

8 OcHoBHM cya0BK CO NpoLIMpeHa HaanexHocT: OCHOBHMOT cya 8o Butona, OcHOBHMOT cyA 8o Mpunen,
OcHoBHMOT cya Bo Oxpua, OcHoBHKWOT cya 8o CTpyra, OcHOBHMOT cyg 8o TeToBo, OCHOBHMOT cyA Bo [ocTuBap,
OcHoBHMOT cya Bo KymaHoBo, OCHOBHMOT cya, Bo KovaHn, OcCHOBHMOT cyZ Bo Benec, OcHOBHMOT cyAa Bo CTpymuua,
OcHoBHMOT cyA 8o LLUTnn n OcHoBHMOT cyg CKonje Il — Ckonje.

% Moseke Buau Louis Harms & Owen Dean, Study on Specialized Intellectual Property Courts, Intertanational
Intellectual Property Institute, January 2012.




O6pojoT Ha NpeAMeTH 110 KOU MOCTaNyBaJjie OCHOBHUTE CY/J0BHU CO NMPOLIUPEHA HA/IJIEKHOCT
BO CIIOPOBUTE O/ UHTEJIEKTya/IHa CONICTBEHOCT COTJIacCHO MeTo/j0/10rHjaTa 3a CTaATUCTUYKO
ciefeme U 06paboTka Ha MOJATOLM 3a COPOBeJyBake Ha IpaBaTa 0/ UHTeJIeKTyaslHa
concTBeHOCT ce TabesMTe 32 OCHOBHUTE CY/JI0BH CO NMPOLIMPEHA HAJIEXKHOCT, 06jaBeHU Ha
BeO cTpaHaTa Ha MUHUCTEpPCTBOTO 3a MpaBja 3a 6 Meceny Bo 2013 roguHa 3a 6pojoT Ha
npeameTu.l0 MeTogosi0rHjaTa 3a CTaTUCTUYKO CleJielhe U 00paboTka Ha MOAATOLU 3a
CIpOBe/lyBakbe Ha IpaBaTa O/ UHTeJIeKTyaJ/IHa COTIICTBEHOCT, 06jaBeHa Ha Beb cTpaHaTa Ha
MuHuKcTepcTBOTO 3a npaBja 3a 6 Mecend Bo 2013 roguHa 3a 6pojoT Ha NpeJMeETH 10 KOU
nocTanyBajie OCHOBHHUTE CyZl0BU CO NMPOIIMPEHA HAJAJIEXKHOCT W aleslalluOHUTE CY/[I0BH,
NOKaXKyBa JileKa HUTY eJieH cyZ 6 Meceuu Bo 2013 roavHa HeMaJs1 IpeJiMeT KOj ce O4HeCyBa
Ha rparaHCKo-MpaBHA 3allTUTAa [0 OCHOB MOBpeJla Ha MpaBaTa oOJi HHAYCTPHUCKA

COIICTBEHOCT, LITO CEKAKO OTCTAMyBa 0/ 6p0joT Ha MoBpe U BO peasHocTa.ll Ho, octaHyBa

10 CornacHo OpnyKata Ha Bnagata Ha Peny6nka MakeaoHwja, fJoHeceHa Ha 89-TaTa ceAHMLA OpKaHa Ha
09.10.2012 roamHa, cygoBuTe Bo Penybanka MaKegoHuja ce 3a40/1KEHM Aa M eBUAEHTUPAAT CNOPOBUTE Of,
npasaTa Ha MHTE/IeKTyasIHa COMNCTBEHOCT, Kako 61 ce OBO3MOXKMIO CTaTUCTUYKO criegerbe M 06paboTka Ha
nogaTouM 3a CNpoBeAyBakbe Ha NpaBaTa 04 MHTe/IeKTyaslHa CONCcTBEHOCT. MerfyToa, Ha cTpaHaTa Ha
MuHUCTEPCTBOTO 3a NpaBaa 0bjaBeHM ce nogatoum camo 3a 6 meceum Bo 2013 roanHa. OcBeH LWITO He ce
aXKypupaHu NnogatoumnTe 3a HapegHUTe roguMHN, HU BO 06jaBeHMTe No4aTOLM He e NpeLyM3MpaHo 3a Kom 6 meceum
oz 2013 roauHa cTtaHyBa 360p.

CornacHo 00jaBeHHTE TOAATONH 32 3aIITHTA HA aBTOPCKHU M CPOJIHU IpaBa Mpe OCHOBHUTE CYAOBHU CO MPOIIHPEHA
Ha/Ie)KHOCT Bo 6 Mecerw Bo 2013 romuna Omiie mpuMeHH 7 HOBH mpenMeTH, 12 mpeaMern Omire 3aTEKHATH KaKo
HEpEIIeH! Ha MOYETOKOT OJ1 M3BEIITajHHOT IIEpUO]], Onjie MpUMEHH 3 TPeIMETH 3a BpeMEeHU Mepku. BkymHO Omite
pelieHu 6 npeAMETH U ocTaHalle HepeweHu 14 npeamer. Bo 2 on pemeHure npeaMeTy nocrankara tpaena o 3 10 6
MecelH, a BO 3 01 pelIeHUTe MPeIMETH NocTankara tpaena ol 6 1o 12 meceuu. Ce noctaByBa NpallambeTo: KOJIKY U
MOJIATOIIMTE IITO Cce 00jaBeHH ce A00po 0O0pabOTEeHH O MPUUYKHA IITO COTJIACHO MpBaTa Tabesa BO pabdora ouie 19
MIPEMETH, a COTJIAaCHO 30MPOT Ha OPOjOT Ha PEIICHHU U HEPEIISHH IPEMETH BO HCTaTa Tabea HUBHUOT OpOj H3HECyBa
20 mpenmetu. Mako Bo mpBaTa Tabena e HaBeJIeHO JieKa ce pellieHu 6 MpeMeTH, BO BTopara Tabena nMa moJaTolu 3a
BPEMETPACHETO Ha rmocrankara 3a 5 peleHu MpeaMETH. JocramHo Ha
http://www.pravda.gov.mk/resursi.asp?lang=mak&id=05 Tabena — cmopex Opoj Ha MpeaMeTH, BUJ Ha OJUIyKa,
HMHTEJIEKTyalHa COICTBEHOCT — TIpafaHCKo-lpaBHa 3aiiTtuTa, OCHOBHM CYJOBH CO MPOIIMPEHA HAJIEKHOCT
[06.12.2016].

1 CornacHo o6jaBeHnTe NoAaToLM 3a 3alITMTa HAa aBTOPCKM U CPOAHM NpaBa 6uae npumeHn 7 HOBM NpeameTy, 12
npeameTy 6uae ocTaHaTU HepeLleHM Ha MOYETOKOT 04, U3BELUTajHUOT Nnepuog, bune npumeHn 3 npeameTH 3a
BPEMEHW MePKMU, BKYMHO Bune peweHn 6 npeameTn U ocTaHane HepelweHun 14 npegmet. JocTanHo Ha
http://www.pravda.gov.mk/resursi.asp?lang=mak&id=05

Kako komnapauwnja camo TproscknoT cya Bo MNoaropuua 8o 2010 roanHa nma npumeHo 52 npeameTy 3a 3alUTMTa
Ha UHTeNeKTyaHa CONCTBEHOCT, a Bo nepmoaot oa 01.01.2011 o 01.11.2011 rogmHa npumma 32 npegmeTun o,
oBaa obnact. Nacionalna strategija intelektualne svojine za period od 2012 do 2015 god. cTp.21. Umajku ru
npeasua 6pojoT Ha HaceneHWeTo, Pa3BojoT M eKOHOMCKaTa cocTojba Ha LipHa Mopa, Moxe Aa ce nssese 3aK/1y4oK
AeKa 6pojkaTta 0 npeameTn, 04HOCHO 6 NpeameTH (CMeTajk1 Ha CNOPOBMTE 33 3aLUTUTA Ha aBTOPCKM U CPOAHMU
npaea) BO CUTE CYA0BMU CO NPOLLIMPEHa HaaNeXHOCT Bo PM 3a nepuog, of 6 meceum e HepeanHa 1 fieka bpojoT Ha
0BOj BUA, Ha CNOPOBM e Nnoronem (cnopes aBToOpoT Ha AucepTalmjaTa Toa € Taka o4 NPUYMHU HaBeLEeHW BO NpBaTa
rnasa).



http://www.pravda.gov.mk/resursi.asp?lang=mak&id=05

OTBOPEHO U NpallamkbeTo JaJiu ce J06p0 MeTOA0I0ILKY AePUHUPAHH, OUJEjKH 3BYYU MAJIKY
YyJZiHO 3a lepuo/, of, 6 Mecely pe/; 12 0CHOBHHU CyZJOBU CO IIPOLIMPEHA HAZJIeXKHOCT Jja He
6uJia IoBeleHa HUTY e/lHa TapHULA 3a 3alUTUTATa Ha [paBa 04 UHAYCTPUCKA CONICTBEHOCT,
a MOKpaj ToJIKaB 6poj Ha MOBpeAM KOW ce cpekaBaaT BO CeKojaHeBUeTo. Tpeba ga ce
HallOMeHe JieKa OpojkaTa Ha CIIOPOBUTE KOU Ce OJIHeCyBaaT Ha 3alITUTATa Ha MpaBaTa of,
MH/JYCTPUCKA COICTBEHOCT He € pea/lHa M OJf NPUYMHA LITO YeCTO 3aCTAallHULIUTE WU
MNOJIHOMOIIHUIUTE Ha TYKUTEJUTE KaKO OCHOB Ha TYXOeHOTO 6apame Ha3zHayyBaaT
Ha/ZlOMeCT Ha LITeTa MeCTO 3alITUTa Ha IpaBa o/, UHAYCTPHUCKA CONICTBEHOCT WUJIM aBTOPCKU
Y cpoAHM npaBa. Kako fono/IHATe/IHA TIPUYKHA 32 HENIOCTOEHETO Ha IIpeIMeTH 3a 3alUTUTA
Ha IpaBa OJ, MHAYCTPUCKA CONCTBEHOCT MOe Ja Ce HaBeJaT M MOXKHUTEe TpPeLIKH
HallpaBEHU OJ CTPaHa Ha CYJICKUTE CAYKOEHUIU TP BHECYBAKETO HA OCHOBOT HA CIIOPOT
Bo nporpamata AKMUC. Ha Toj HauuH ce Jo6uBa 6pojka Ha CIHOPOBU 3a 3alITHTA Ha
MH/YCTPUCKA CONCTBEHOCT €JHAKBA HA HyJIa BO LieJia FojMHa UJIK oJayroaue Bo Peny6.inka
MakenoHHja, LUITO CEKAKO CMeTaMe JieKa e roJieM0 OTCTalyBakwe 0/ OpOjoT Ha NOBEJlEHUTE
NapHULM 3a 3alITHUTA HA OBYeE IpaBa.

Ha 6GapamweTo Ha aBTOpOoT Ha TpyaoT Ao OcHoBHHUOT cyj Ckomje 2 -Ckomje 3a
MHbopMaLMu BO BpCKa CO OpOjOT Ha BOJEHU CIOpPOBM 3a 3alUTUTA Ha IMpaBa Of
MH/YCTPUCKA CONICTBEHOCT, a KaKo Cy/i CO HajroJieM 6poj Ha CIIOPOBH, Oellle J06MeH 04r0BOP
Jleka corJiacHo CyJICKMOT /IeJIOBHUK He TOCTOU MocebeH YIIMCHUK 32 0BOj BU/I HA IPEIMETH,
Kako U JieKa CyJOoT He BOJU MocebHA eBHUJeEHIMja 3a GapaHuTe nogaTouu.l?2 U mokpaj
O0OBPCKUTE 3a CTATUCTHUYKO CJIe/iethe Ha TOBPEeAUTe U MOKPEHATHUTeE MOCTANKU 3a 3allTUTA
Ha MpaBaTa Ha MHTeJIEKTyaJ/IHa CONICTBEHOCT, MOKe Jla Ce JlIOHeCe 3aK/IY4OK JleKa UCTUTE He
ce aXKypUpaHU NOJI0JIT BDEMEHCKHU NMEPUO/.

Bo ofHOC Ha mpaliambeTo 32 CTPYYHOCTA U OPOjOT Ha CYy/JUMTE KOU OJJIydyBaaT BO
COOPOBUTE 3a 3alUTUTA HAa HWHTeEJIEKTyaJlHaTa CONCTBEHOCT BO OCHOBHHUTE CyZlOBHU CO
NpolIMpeHa Ha/lJIeXKHOCT, aBTOPOT Ha TPYAOT moAHece 6apame 3a MHGOpPMAILMU 0/f jaBeH
kapakTep Ao Cyackuor coBeT Ha Peny6sinika MakenoHuja, BO Koe Gapallle moJaToOLM 3a
BKYIHHUOT OpOj Ha Cy/lUM BO OCHOBHUTE CY/IOBU CO MpOLIMPEHa HaAJIeXHOCT U OpPOjoT Ha

Cy[IUM MarucCTpHy U JOKTOPU HA HAyKH BO OBUE CyZ0BU. CorsiacHO JOGUEHUOT OJr0OBOP BO

2 y3gectyBare 03-cy 6p.325/16 o, 29.02.2016 roamHa.




Peny6sinka MakeZj0HMja BO MOMEHTOT Ha OAr0OBOPOT MMa 568 cyuy, a 6pojoT Ha CyAUH BO
CYy/IOBUTE CO MpOILIMpEHA HaJJleXKHOCT u3HecyBa 192. Bo Peny6sinka MakenoHuja uma 18
CyZlUH CO TUTYJIa Marucrep u 1 cyauja co TUTYyJ1a JOKTOP Ha HAyKH, [j0/leKa BO OCHOBHUTeE
CY/ZlOBH CO NPOIIMpeHa HaZJIeXKHOCT caMo 3 CYyZIUH Ce CO TUTYJIa MarucTep Ha HayKU U HeMa
CyAuja JOKTOp Ha Hayku. 13 Hako of foOHMeHHUTe NOAATOLM He MOXe Ja ce U3BJede
3aKJIy4OK KOJIKYy 0[] CyAWUTe ce clelHjaJu3UpaHu 3a INOoCTallyBake BO CIOPOBU Of,
MH/YCTPHUCKa CONICTBEHOCT, CeNak MOXe Jia ce 3abesieXH ieKa e rojieM 6pojoT Ha CyJUU KOU
MO3Ke Jla OCTanyBaaT BO CIIOPOBUTE 3a 3alUTUTA HAa UHAYCTPUCKA CONCTBEHOCT (MaKo TyKa
ce BKJIYYEHU U CYyJIUNTE OJf APYTUTE OAJeJIU), HO, TeHepasIHO MaJl e 6pPOojoT Ha CyAUM KOU
MMaaT CTEKHATO NOBHUCOKO pOopMaIHO 0Opa30BaHUE.

CorsnacHo 4a.36 cT.5 og 3IIII ,CnopoBUTe 0f, aBTOPCKU U CPOJHU IpaBa, KaKo U
CIIOPOBUTE LITO Ce OJHECYyBaaT Ha 3alllTUTA WJIU Ha ynoTpeba Ha npaBaTa O/ UHAYCTPUCKA
CONCTBEHOCT, UJIM Ha NIpaBO Ha yNnoTpeba Ha prUpMa WM HA3UB, CIOPOBUTE 0/, HeJlojasHa
KOHKYypeHI1ja UJI1 MOHOIIOJIMCTUYKO O/lHECYBakbe, BO IIPB CTEIEH 'Y CY/IU COBET, O€e3 orJie/,
Ha BpeJIHOCTa Ha Ipe;MeTOT Ha CIOpOT,“14 1To Ha NpB noryie/ ykaXKyBa Ha cliequGUIHOCTa
Y TeXXMHaTa Ha IpaBHaTa NpobJieMaTHKa IPY pelllaBalkbeTo Ha OBUe Mpallawa. Kora Bo npB
CTelleH Cy[d COBET, COBETOT € COCTaBEH 0/] e/leH Cy/uja KaKo ImpeTce/aTes] Ha COBETOT U
JiBajua cyauu nopoTHULM. Ho mpaiiamwe e KOJIKy CyUHMTe MOPOTHULMA MUMaaT CTPYYHHU
N03HaBama Ha po6JieMaTHKaTa 3a Jla MOKe /la IPpUJ0HecaT BO JIOHECYBakheTO HAa 3aKOHUTA
Y IIpaBUJIHA OZJIYKa.

[locTankaTta 3a 3aliTUTA Ha NOpaBaTa O0Jf HWHAYCTPUCKA COINCTBEHOCT corJsiacHo 3UC
IpPONHUIIAHO € JeKa e WTHA mocrankal>. Ho, ocBeH oBaa ojpenab6a, BO 3aKOHOT He ce
npeABUJIEHU POKOBU KOU Ke HHAUIMPaAAT NOCTAaNKaTa Jia ce BOJM BO BpeMeHCKH OKPATKHU
POKOBH, TYKY Cy/lOBUTE UMaaT 06BpPCKa /ja ja IOYMUTYyBaaT eJUHCTBEHO 0Baa ojpez6a. Ho, u
IOKpaj Toa, HpeJ Ce MOpaZy CJH0XKEHOCTAa Ha CIOPOBUTE, CleluPUKHUTE CO KOU Ce
OJJIMKyBaaT U HMBHATa TEXHWHA, BO MpaKTUKATa HajuecTo Cce CAydyyBa OBHUE CIIOPOBU Jia
TpaaT HeONpaB/JaHO J0JIr0, LUTO CEKAKO € BO COPOTHUBHOCT CO NMpPe3eMEHUTE 0OBPCKU O[]

TPUIIC goroBopor.

13 Cyackm coseT Ha Penybamka MakegoHwja, M3sectysare 6p.03-1489/16 op, 06.10.2016 roguHa.
14 MaeHTMUHO peleHne ma 3aKoHOT 3a NapHWYHa NocTanka Ha CoBeHuja.
$%45.296 ct.1 og 3U1C.




3AKJ/IYYOK:

CorJlacHO 3aKOHCKaTa peryJiaThBa BO HHTepecC Ha NoroJjieMara clelujaJlu3upaHocT
Ha CyZlOBHTe HallpaBeHa e IpOMeHa Ha OpPraHM3allMCKO HMBO, TaKa LUTO CIIOPOBUTE OJ
npaBaTa Ha HMHAYCTPHUCKA COICTBEHOCT NpeJBUJEHO e JAa O0uJaT BO HAAJEXHOCT Ha
OCHOBHMTE CyZI0BU CO IpOIIMpEHa HaJJeXHOCT (BKynHO 12 cy/j0BM Ha TepUTOpHjaTa Ha
PM). buziejku cTaHyBa 360p 3a MHOTy cieliidHUYHA CTPYYHA MaTepHja, BUCOKATa 00Y4YEeHOCT
Ha CyJUHTe, KaKo NpeTHOCTaBKa 32 KBAJUTETHO U ePUKACHO CyJlerbe, He e MOXHO Ja ce
o6e36eM BO YCJOBM KoOra IIOCTOM Taka ILIMpOKa JHUCIep3Mja HAa TepUTOpHjaJHaTa
Ha/IJIeXKHOCT Ha NMPBOCTENEHUTE CyJ0BU. Bo KoMnapaTMBHOTO IpaBO OBa € pelleHO Ha
HayMH IITO Ce BOBEJEHU ClelUjaJM3UpPaHU CYy[OBU WM CO KOHLEHTpUpamwe Ha
TepuTopHjaTa Ha HaAJIEXKHUTE CYyJ0BU o NpB cTeneH. Co HaMasyBaweTO Ha O6POjOT Ha
HaJIJIeXXHU TPBOCTENEHU CYJJOBU HUHJUPEKTHO OW ce MOCTUTHa/l cauyeH edeKT 3a
crelnyjaansalyja Ha CyIMMTe, KOU 61 UMaJie [ToroJjieM 6poj Ha IpeiMeTH O/ UHTeJIeKTyaJHa
COIICTBEHOCT, Na Taka M HHUBHATa oOyka 6OM OuJa TOLEJMCXOJHA, NOeJHOCTAaBHA U

noedpeKTHBHA.10

KOPUCTEHA JIMTEPATYPA:
1. Jodo Veiga Gomes, Arbitration in the Potuguese Industrisal property Code, January
2013.
2. Louis Harms & Owen Dean, Study on Specialized Intellectual Property Courts,

Intertanational Intellectual Property Institute, January 2012.

Cnopep, CtpaTerujaTa 3a pa3soj Ha MHTeNeKTyanHaTa CONCTBEHOCT Ha Cpbuja, ce cmeTa AeKa naeanHo 6u 6uno
Kora Bo Cpbuja 61 6une HagnexHU He NOBEKE 04 TPU CYA0BM O ONWWITA HAANENKHOCT U TPU TPTOBCKU CYA0BM 04,
npB CTeneH Kou 6u oanyvyBasie 3a CNOPOBUTE 04, UHTENEKTyalHa CONCTBEHOCT BO NPB cTeneH. Strategiju razvoja
intelektualne svojine za period od 2011. do 2015. godine, Vlada Srbije, cTp.30.

Bo Taa Hacoka ce u mpenopakure Ha npod. a-p I'opan Koescku u npod. a-p Hapko Crnacescky, ,, [PEHIOBU BO
MOI'JIEA HA CIHELOMUJAJIM3ALIMIATA HA CYJACTBOTO O/ OBJIACTA HA TPTOBCKUTE CIIOPOBU*
ctp.25, 3a GpopMupame TPrOBCKH CyIBH BO MPB M BO BTOP CTEICH IO MPUMEPOT Ha YIIPABHOTO CYACTBO KOE BEKE €
BOCIIOCTaBEHO, W UCTHTe Om Omie co ceammrte Bo CKoIje, HAIJNEXKHU 3a IelaTa TepUTOpHja Ha PemyOmimka
Maxkenonuja (Kako BapHjaHTa, IPBOCTEIICHOTO TPrOBCKO CYACTBO OM MOXKEJIO JIa Ce OpTraHu3Kpa CO IOCCOHU CeIUIITa
32 YETHPUTE alelallMOHU MOoJpayja), BO YHja HEUIC)KHCT CEKako OW Owie W CIIOPOBUTE OJ HHTEICKTyallHa
COIICTBEHOCT (CIIOPOBH OJ HHAYCTPUCKA COTICTBEHOCT M aBTOPCKH U CPOJTHU IIPaBa).




10.

11.

Nacionalna strategija intelektualne svojine za period od 2012 do 2015 god, foctannHa
Ha
file:///C:/Users/Emilija%20Mateska/Downloads/Nacionalna%20strategija%?20int
elektualne%?20svojine%20za%20period%202012.%20d0%202015.%20godine.pdf
Strategiju razvoja intelektualne svojine za period od 2011. do 2015. godine, Vlada
Srbije.

Werra de Jacques, “Specialized intellectual property courts - issues and challenges”
International center for trade and development, 2016, pgocranHo Ha
https://www.ictsd.org/sites/default/files /research/Specialised % 20Intellectu
al%Z20Property%2 0Courts%20-%20Issues%20and%20Challenges_0.pdf.

Zakon o parnicnom postupku, (NN 53/91, 91/92, 58/93, 112/99, 88/01, 117/03,
88/05,02/07,84/08,123/08,57/11,148/11, 25/13,89/14).

3akoH 3a wuHAycTpuckara comncrBeHocT (,Ciayk6eH BecHUK Ha Peny6usuka
Makepnonuja“ 6p. 21/2009, 24/2011, 12/2014, 41/2014, 152/2015 u 53/2016).
3akoH 3a cygoBuTe (,Cayk6eH BeCHUK Ha Penybsirvka MakegonHuja“ 6p. 58/2006,
62/2006,35/2008 1 150/2010)

3aKoHOT 3a cTonaHcKuTe cnopoBH ( Cayx6eH auct Ha PHPJ”, 6p. 31/54)

npod. a-p 'opan Koescku, npod. a-p [lapko CnaceBcky, ,TpeH10BU BO MoOrJieJ Ha
crieliyjasyMsalnujaTa Ha Cy[CTBOTO 0] 06J1acTa Ha TPrOBCKUTE CIIOPOBU“,IOCTAlEH HA

https://www.akademik.mk/trendovi-vo-pogled-na-spetsijalizatsijata-na-sudstvoto-

od-oblasta-na-trgovskite-sporovi/

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS
Agreement) (1994), Cnoroaba 3a TpProBCKUTe acHeKTH Ha I[paBaTa Ha

MHTeJIeKTyaJIHa CONICTBEHOCT BO Mapake of 15 anpus 1994 roauna.
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https://www.ictsd.org/sites/default/files/research/Specialised%25
https://www.akademik.mk/trendovi-vo-pogled-na-spetsijalizatsijata-na-sudstvoto-od-oblasta-na-trgovskite-sporovi/
https://www.akademik.mk/trendovi-vo-pogled-na-spetsijalizatsijata-na-sudstvoto-od-oblasta-na-trgovskite-sporovi/

IMPABO HA CYJEHE O/ HENPUCTPACEH CY/I BO TPATAHCKATA
IIOCTAIIKA

Jujana Fopruesa

JIOKTOPAHT I10 rpalaHCKO NPOILeCHO [PaBO Ha YHUBEP3UTET
,CB. Kupun u Metoauj“ - [IpaBeH ¢akyarert ,Jyctunujan [Ipeu” Bo Ckomje

Bosej

[IpaBOTO Ha Cy/ere 0Ji CTpaHa Ha HENMPUCTPACEH CY/Ji BO rparaHCKaTa MoCTalKa e
byH/laMeHTaIHO YOBEKOBO NMPOLeCHO NpaBo. OBa NpaBo e KOMIJIEKCHO U ondaka ycTaBHO-
IpollecCHa rapaHiiyja 3a He3aBHCeH cy/, in abstracto ¥ mpaBo Ha HeNpUCTpaceH cyj, BO
rpafaHcKaTa MocTamnka in concreto. YcTaBHO-NpolieCHaTa rapaHiijyja 3a He3aBUCEH CyJ in
abstracto ja rapanTupa ip>kaBaTa 4 Taa Tpeba Jja 6uje yTBp/ieHa co yctaBoT. HezaBucHocTa
Ha Cy,0T KaKo YCTaBHO-IIPOILleCHA rapaHlivja € CaMOCTOJHOCT KOja My e ZjaJieHa Ha CyA0T a
JloHece OJilyka NPUMEHYBajKM To 3aKOHOT 3a KOHKpeTHa ¢aKTH4YKa CoCcTojba BO
rparaHcKaTa UCTO KaKo U BO OCTAHATHUTe MOCTAIKHU 3a 3alITUTA Ha paBaTa. HezaBucHocTa
Ha CyZ0T BO OBaa CMMCJ/Ia My NpuIara Ha Cy/ICTBOTO KaKo MHCTUTYIIMja Koja € He3aBHUCHA 0[]
OCTaHAaTUTE TPAaHKU Ha JAp:KaBHATa BJIACT (MHCTUTYLMOHA/JIHA HE3aBUCHOCT) U CyAujaTa
Kako noeauvHel (MHAWBHUJYya/HA HE3aBUCHOCT) OJHOCHO MOKOHKPETHO Ha rparaHCKOTO
cyactBo. Taa 0BO3MOXyBa CY[ACTBOTO [Jla He € MoJApeeHO (AUCKPUMHUHHUPAHO) Vis-a-Vis
jaBHaTa BJIACT U € Ha/|BOpellHa I'PaHuUIia 32 OCTBApyBakbe Ha IPAaBOTO HAa HENIPUCTPACEH CY/,
BO rparaHckaTa IocTranka in concreto. [IpaBoTo Ha HempucTpaceH cyZ, BO rparaHckaTta
IOCTaNKa e NpOLeCHO NpaBO KOe ce OJJHeCyBa Ha YMCTBeHaTa COCTOjb6a Ha cyAujaTa BO
KOHKPETHUOT IpeJMeT BO OJHOC Ha cTpaHkuTe. OBa MpaBo Mmojpasbupa HeyTPajHOCT U
00jeKTUBHOCT Ha CyJAujaTa NpU OJJIy4yBalkeTO BO KOHKPETHHUOT CJay4aj. EraucreHTHOCTa
Ha 0Ba NPaBO € HeClOpHa 3aToa IITO AYPU U aKo ce 06e36eleHU CUTe rapaHIluy 3a CyZcKa
He3aBUCHOCT in abstracto MOXXHO e cyzaujaTa Jja He O6HU/Jie LIeJIOCHO 0CJ0060/ieH 0Jf CHUTe
MOXHU HM3BOPM Ha BJIMjaHUMe U NpUTHUCOK. Cemak ycTaBHO-NpolleCHaTa rapaHuuja 3a
He3aBMCeH Cy/[ in abstracto HajuecTo e conditio sine qua non Ha NpaBOTO Ha HENPUCTPaceH

CyZ, BO rpafaHcKaTa IocTalkKa 3aToa ITo 06e36e/1yBa CaMOCTOjHO CY/ICKO OJ/Iy4yBame 6e3

11




IMMOJIMTUYKH NPUTHCOK OAHOCHO HENIPUCTPACHO OAJIYy9yBdib€ Ha Cy,[[l/ljaTa BO Fpaf‘aHCKaTa

IMOCTaIllKa HaClpeMa JApKaBHATA IMOJIMTUKA Ha BJaCTa.

YcTaBHO-NpoLecHa rapaHIiija 3a He3aBHCeH cyj in abstracto

[IpaBOTO Ha HempuUCTpaceH CyJ BO IrpalaHCKaTa 0CTalKa e HEMOXXHO NPaBUJIHO Jia
ce OCTBAapu BO BHCTHMHCKA CMMCJA Ha 300pOT JOKOJIKY He IOCTOU yCTAaBHO-IIpOLiecHaTa
rapaHijdja 3a He3aBHCeH cyJ, in abstracto. OBa 3aToa IUTO CyAcCKaTa BJACT ja BpLIAT
CyZJOBUTE KaKO CAMOCTOjHU U HE3aBHUCHU Jip>KaBHU OpraHU KOU CyJaT U CBOUTE OJJIyKU I'
3aCHOBaaT BP3 OCHOBA Ha YCTaBOT, 3aKOHUTE U Me'YHAapOJHUTE J0rOBOPU paTUPUKYBaHU
BO COIJIACHOCT €O YcTaBoT. Kora ce roBopu 3a HeE3aBHMCHOCTA Ha CY/ACTBOTO KaKO yCTaBHA
rapaHiyja in abstracto BCyUIHOCT ce OTBOpa AuJjieMaTa KOJIKY U JAaJd CyAcKaTa BJacT
(rpafaHCKOTO CY/ICTBO) € CaMOCTOjHa BO OJJHOC Ha 3aKOHO/JaBHATA M U3BPIIHATA BJIACT UJIU
MOIIMPOKO O] MOJIUTUYKATA JIP>KaBHA BJ1acT. BOOGHMYaeHO M HajuecTo BO yCTaBHO-IIPaBHUTE
TEKCTOBHU 3a HE3aBMCHOCTA Ha CY/ACTBOTO, a OTTyKa U 3a HE3aBHCHOCTA Ha I'palaHCKOTO
CYACTBO, Ce TOBOPU KakKo 3a ujeasl. /leka oBa e Taka BUCTUHCKHU J0Ka3 ce: 1) oTBopeHaTa
MHCTpYMEeHTa/M3auuja, 2) [eJyMHO HpPUCKpHEHaTa KOHTpoJia U 3) CKpUeHaTa U
CYyNTHUJIHATA MaHUIMyJAlMja Kako crnenuPUYHU KATEropud M IIeMaTCKU MOJleJId Ha
cyAckaTa moJsiox6a.17 J/lypu Bo MOHOBO BpeMe MOXe BO BUCTHHCKA CMHCJIA /la Ce TOBOPH 3a
HE3aBUCHOCT Ha CYACTBOTO BO JIMOEpaJHO-JAEMOKPATCKUTE Ap:KaBU OJsarojlapeHve Ha
rpajieleTo Ha CyACTBOTO Bp3 6a3a Ha IIEMAaTCKUOT MOJies] 3a CyJAcka (mpaBocCyjHA)
aBToHOMMja. OBa 3aToa WITO OBOj MOJEJ OBO3MOXYyBa IIOCTelleHa HE3aBUCHOCT Ha
CYJICTBOTO (BKJIy4yBajKu I'0 M I'paraHCKOTO) O MOJUTUYKATA BJACT Ha AprKaBaTa MpPeKy
Kperpame U peajiu3upare Ha JJOKTPUHATa 3a 10/e/16a Ha BJIaCTa, IPUHIMIIOT 3a BJIaJleehe
Ha MPaBOTO U 3allTHTA Ha yCTaBHOCTA. /leka OBa e Taka BUCTUHCKH Jl0Ka3 € U GaKTOT LUITO
CYACKUTE OJUIYKM He MOXaT Ja I'M NpeucnuTyBaaT OpPraHU Ha 3aKOHOJABHATa WJIMU
M3BPIIHATA BJIACT HA JipKaBaTa 3aToa LITO Cy/hjaTa e eIMHCTBeH Mepo/JJaBeH TOJIKyBay Ha

3akoHOT. Co caMmOTO OBa CyACKaTa BJIACT 3all0O9YHYBa BO BUCTHHCKA CMHUCJIA HA 360pOT Jdaru

17 Uzelac Alan, ‘‘Zavisnost i nezavisnost: neka komparativna iskustva i prijedlozi uz polozaj sudstva u Hrvatskoj,**
Zbornik Pravnog fakulteta u Zagreb, no. 42 (1992), 579-582.
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IITUTH WHAWBHUJyaJHUTE NpaBa (rparaHCKUTe Cy0jeKTUBHM IpaBa BO TIparaHCKaTa
IOCTanKa), CTeKHyBa IIOrojieMa OJATOBOPHOCT 3a 3a4yyByBalbe HA JIEMOKPATCKHUTE
MHCTUTYIIMA M 3all0YHyBa Jla ja KOHTPOJIMpA 3aKOHOJAaBHAaTa M W3BplIHaTa BJacT. Co
CaMOTO OBa HE3aBHCHOCTA Ha CyACTBOTO Ce MPETBOPA BO OCHOBHA JIEMOKpPATCKa BPEJHOCT
KOja OBO3MOXKyBa O/JlydyBale Ha Cy[yjaTa BO rparaHCKaTa IOCTalKa CO MPUMeHa Ha

YcTaBoT ¥ 3aKoHHMTe!8, a He Mo/ MOJIMTUYKH BiIMjaHUja. 19
IIpaBo Ha HeNMpHUCTpaACEH CyJ, BO rpafaHcKaTa nNocranka in concreto

HeszaBrcHOcTa Ha rparaHCKOTO CyACTBO in apstracto per se He o06e36exayBa
HEeNPUCTPACHOCT BO cyZemeTo. OBa 3aT0a LITO HEIIPUCTPACHOCTA BO CYZ€HETO Mo pa3bupa
HeyTPa/IHOCT YU 00jeKTUBHOCT Ha CyJJUUTE NIPU OJJIy4yBawkeTO BO KOHKPETHHUOT CJ1y4aj.20
Kako TakBa Taa MHOTy noBeKe e poKycHpaHa KOH CAaMUTe CTPAHKU U IPeAMEeTOT Ha CIOPOT
OTKOJIKY KOH OJIHOCOT Ha cyJHujaTa co JpkaBaTa. OBa NPOLECHO NIPaBoO ce peryjvpa U Ha
Ha/IHALlMOHAJIHO HUBO M MMa 3a LieJ1 Jla ClIpedy IPUCTPACHOCT BO cyZiemeTo?l, Taka cnopef
ywil. 6 Ha EBpomnckaTa KOHBeHLiMja 3a 4YOBEKOBMTE IIpaBa: CeKOj MMa IMpaBO 3apaju
yTBpAyBale Ha HEroBUTe IpaBa U OOBPCKU OJ rparaHCKa NPUpPOJA HETOBHUOT CJyyaj
IPaBUYHO, jJaBHO M BO pa3yMeH POK Ja o MCIUTA 3aKOHCKU BOCIOCTAaBEH HEe3aBUCEH U
HemnpucTpaceH cy.22 OTTyka MOe Jla ce 3aKJIyuM JieKa MPaBOTO Ha HENMPUCTPACEH CY/[, e
TeMeJIHO YOBEKOBO MPOLIECHO MPAaBO KOe BO HUKOj c/y4aj He Tpeba Jla 6u/ie J0BeJleHO MOj
3HaK Ha [Ipallambe CO JJ0BepyBambe Ha Cy/leheTO Ha JIMLA BO YMja HEIPUCTPACHOCT MOXKe /1a
ce nmocoMHeBa. 06jeKTUBHOCTA Ha CyJujaTa MOXe Jla GU/ie 3arpo3eHa Co JiejCTBYyBambe Ha
cJleJHUBE J1Ba OCHOBHU paKTopU: 1) HalBOpPEILIHU BJIMjaHHja U 2) CyOjeKTUBHU CBOjCTBA Ha
cyauvjaTa. [lopasyu ersecTeHTHOCTA Ha HEKOj/U oJi oBUe QaKTOpPU CyAujaTa MaTepHjasHoO,

l'IpO(l)eCI/IOHaJIHO, MOPpaJ/JIHO HWJIKM Ha HEKOj APYyr Ha4MH MOXKe Ja 61/1/:[e 3dMHTEepeCHpaH 3a

18 Poznié Borivoje, Rakié-Vodineli¢ Vesna, Gradansko procesno pravo, (Beograd: Savremena administacija 15
izmijenjeno i dopunjeno izdanje, 1999), 49.

19 Axo cynoBHTE ja KOHTPOJMpAaT CaMOBOJIjEBATA MOJIUTHYKA BJIACT, BJIACT KOja CE OJIMIETBOPYBA BO ET3€KBATYpara,
HO € IIPUCYTHA U BO JIETHCIaTUBAaTa MOXKeE J[a CE TOBOPH 32 HE3aBUCHOCT Ha CYJICTBOTO M e(HKacHa 110/1es10a Ha BiacTa.
2 Janencku Apcen u 3opocka-Kamunoscka Tatjana, I parancko npoyecto npaso Iapruuno npaso (Cxomnje: IpaBen
bakynret Jyctunujan npsu, [Ipso u3nanue, 2009), 160.

2L Pozni¢ Borivoje, Raki¢-Vodineli¢ Vesna, Gradansko procesno pravo, (Beograd: Savremena administacija 15
izmijenjeno i dopunjeno izdanje, 1999), 66.

22 Uzelac Alan, ‘‘Pravo na posteno sudenje: opéi i gradanskopravni aspekti ¢l. 6. st. 1. Europske konvencije za zastitu
ljudskih prava i temeljnih sloboda,‘* Centar za mirovne studije, Zagreb, (2011), 89-90.
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MCXOJ0T Ha KOHKpeTHaTa rparaHcka nocranka. TokMy mopajiu oBa ce oTBopa norpeb6ara
CyZiMjaTa BO KOHKPETHHUOT CJy4aj Jla OU/ie UCKIYYEH OJf BpIIEHETO Ha CyickaTa QyHKIHja.
3a Taa 1eJ1 ceKoja 0/ CTPAaHKHUTE BO MOCTANKaTa MOXe /Jja [o/JHeCe NPUTroBOp 32 U33eMakhe
Ha cyujaTa. [IpeKy NpoLecHUOT UHCTUTYT M33eMakbe Ha Cy/IMja BO rparaHCcKaTa NOCTaIkKa,
MCTO KAaKO M BO OCTAHATHUTE MOCTANKH 3a 3alUTUTA HA MpaBaTa, Ce copevyyBa MoBpeJa Ha

HEIPHUCTPACHOCTA BO CY/IEHETO.
W33emame U NPUYMHU 32 H33€Mame Ha Cy/hja BO rparaHCcKaTa NocTanka

Bo cuTyauuja J0KoJIKy nopajy ofpeieHd OJJHOCH CO CTPAaHKUTE UM PeIMETOT Ha
CIIOPOT MOCTOU COMHEBaK€ 32 HEMPUCTPACHOCTA Ha CyZiMjaTa BO CY/IeHETO 32 KOHKpeTHaTa
npaBHa paboTa MoXe Ja ce 6apa HU33eMame Ha cyaujata. [IpyyMHUTE mopaju KO
CTpaHKaTa BO rparaHcKaTa IocTanka MoXe /ia MoJijHece NPUroBop 3a U33eMakbe Ha CyiujaTa
reHepaJsiHo ce Jies1aT Ha JiBe NoArpynu: 1) anconyTHU (IpUYUHU 32 U33eMatbe ex lege) u 2)
peJlaTUBHH NMPUYMHU 33 U33eMarbe Ha cyAdjaTa (MPUYMHU 3a M33eMaibe M0 OlleHKa Ha
cyzoT).23  AncosiyTHUTe NPUYMHU 32 U33eMakbe Ha CyJijaTa caMu o cebe ce JOBOJIHYU 3a
Jla cyavjata 6uae HCKIyYeH O CYy[lemeTO 3aToa IUTO CO CaMOTO NOCTOEHe o NpaBaT
OCHOBaHO COMHEBAWETO JleKa Cy/hjaTa Ke 61/ie HeIPUCTPAceH BO KOHKPETHUOT cay4aj. Kaj
OBHe MPUYUHU € HEemoTpebHO Jia ce JOKaKyBa BpcKaTa Mely KOHKPETHUOT OJHOC U
HENpUCTPaCcHOCTa Ha CyJAujaTa 3aToa IITO THe caMM MO cebe cyjujaTa ro mpaBaT
HecrniocobeH cyauja (iudex suspectus). Bo ancosyTHUTe NpUYKMHU 3a U33eMathe Ha CyAdja
BJjieryBaat: 1) nemo iudex in causa sua oJHOCHO Cy/ujaTa He MOXe Jia ja BpLIU CyAcKaTa
byHKIMja aKO CAMHUOT € CTPAHKa, 3aKOHCKH 3aCTAallHUK WJIM IOJHOMOIIHUK HA CTpaHKaTa
WJIK aKO CO CTPAHKaTa e BO OJTHOC HAa COOBJIACTEHHUK, COOOBP3HUK UJIH perpeceH 06BpP3HHUK,
2) aKo MOCTOU MOpaJsIHA BpCKa Mery CyJAujaTa U CTpaHKaTa OJHOCHO JIOKOJIKY CTpaHKaTa
WJIK 3aKOHCKHOT 3aCTalHUK UJIM MTOJITHOMOLIHUKOT Ha CTPAHKaTa My € pOJJHUHA Ha Cy/ihjaTa
110 KpB I10 IpaBa JIMHU]ja 0 KOj U [ia e CTelleH, a BO CTpaHWYHa JIMHUja [0 YeTBPTHU CTeleH
WJIU MY e OpayeH Wy BOHOpayeH Jipyrap WM poJiHUHA 10 CBaTOBCTBO /10 BTOPU CTeMNeH 6e3

orJies Aajid 6paKoT MpecTaHas WU He, 3) JOKOJIKY II0CTOjaT OKOJIHOCTH KOU YKaXKyBaaT He

23 Janescku Apcen u 3opocka-Kamunoscka Tatjana, I parancko npoyecno npaso Hapnuuno npaso (Cxonje: Ipasen
¢akynrer Jyctunujan npsu, [Ipso usnanue, 2009), 160-162.

14




peanu3upaH npodecuoHaseH aHTaXXMaH Ha CyJyjaTa BO MUCTaTa NpaBHa paboTa OJHOCHO
CyZiMjaTa He MOKe Jla Cy/1¥ aKO BO UCTUOT NpeAMeT OUJI COC/IYIIaH KaKo CBe/J0K UJIY BellTaK
NpPeTXOAHO WU JOKOJIKY 3a MCTHUOT IpeJiMeT y4eCTBYBaJl BO IOHECYBalkbeTO Ha OJAJyKaTa
Ha TOHUCKUOT CyJ WJM Jpyr opraH U 4) ako MOCTOM MaTepHjajHAa U MoOpajHa
3aMHTEPEeCUPaAHOCT Ha CyZHUjaTa 3a UCXOLOT Ha IOCTAIKaTa 3aToa LITO TOj IOCTOjaHO WU
IpUBpeMeHO paboTH Kaj paboTozaBay KOj e CTpaHKa BO IOCTalKaTa. 3a pasJihKa 0f
ancoJlyTHUTE NPUYMHU 32 M33eMarbe Ha CyZAuja BO rparaHcKaTa IOCTalKa peJlaTUBHUTE
IPUYMHHU 3a M33eMake Ha CyJujaTa caMUu Io cebe He ce JOBOJIHU Ja OuJie OBeJeHa BO
npallambe He3aBUCHOCTA Ha CyAujaTa. Tve eJMHCTBEeHO YKa)KyBaaT Ha COMHUTEJIEH CyAuja
(iudex suspectus) nopaZjy LITO CTpaHKaTa MOpa /ia I'o J0KaXke IOCTOeHheTO Ha KOHKpeTHaTa
OKOJIHOCT U GaKTOT JleKa TOKMY Taa OKOJIHOCT ja 3arpo3yBa HENPUCTPACHOCTA Ha CyJHjaTa
BO KOHKpeTHaTa rparaHcka nocramnka. Ha pesaTuBHUTe MPUYMHU 32 U33EMatbe CY/I0T He
BHHUMaBa M0 cay0eHa JOKHOCT TyKy caMo 10 bapake Ha CTPAaHKUTE U UCTUTE IPUYUHU
He Ce TaKCaTUBHO HaBeJleHW 3aToa ILITO € HEMOXXHO a priori Jja 6ujaT npejBUAeHU. 24
[IpuMep 3a peslaTUBHA NMPUYKHA 3a W33eMake Ha CyJuja Ha IpUMep e OJHOC Ha KyMCTBO

Merly cyiMjaTa U ipyraTa CTpaHKa, JOXKHUYKO-/J0BEPUTEICKU OJHOC U CJIUYHO.
3ak/Iy4HH corjieyBama

[IpaBoTO Ha HempuCTpaceH cyj, BO rparaHckaTa MocTtanka e ¢QyHAaMeHTaJHO
npoiecHo npaso. OBa MpaBo NPeTNOCTaByBa HEYTPAJTHOCT U 00jeKTUBHOCT Ha CYy/IUHTE PU
0/I/Iy4yBakheTO BO KOHKpeTeH cay4aj. CTaHyBa 3060p 3a IPOLIECHO MPaBO KOe ce rapaHTHpa
CO CUTe peJieBAaHTHU MeryHapoJHU [JOKYMEHTH, HO U BO HALMOHAJIHUTE 3aKOHCKHU
NpOLleCHU 3aKOHOAaBCTBa. HajBopeliHa rapaHuyja 3a ocTBapyBake Ha OBa IpPaBO € U
YCTaBHUOT NMPHHIMI 32 HE3aBUCHOCT Ha CYACTBOTO 3aToa IITO CYyAOT BO rparaHckara
ocTanka He Tpeba Aa 6ujie HeMpPUCTPacCeH caMO BO OJJHOC Ha MPeJMETOT Ha CIOPOT TYKY
oAJiykaTa Tpeba Jla ja JloHece U 6e3 HUMKAaKBA NPUTHUCOLU W BJIMjaHHUja O/ [ip>KaBHATa

MMOJINTHU4YKA BJIACT.

24 Triva Sinisa i Dika Mihajlo, Gradansko parnicno procesno pravo (Zagreb: Narodne novine 7. izmijenjeno i
dopunjeno izdanje, 2004), 228.
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ITPABO HA ’KUBOTEH CTAHZAAP/

M-p Mumo3sa Himecka

BOBE/]]

Cekoj MMa NpaBO Ha >KUBOTEH CTaHJAp/| KOj My o6e36e/yBa 3/jpaBje U 6,1arococToj6a, HeMy U Ha
HEroBOTO CEMEjCTBO, BKJIYYYBajKU ja HMcCxXpaHaTa, 00JieKaTa, JOMYBalkeTO U JieKapcKaTa Hera u
noTpebHaTa colyjajiHa MOMOIL, KaKO U NPaBOTO Ha OCUTypyBake BO CJyyaj Ha HEBpPabOTEHOCT,
60J1eCT, IONPEYEHOCT, BAOBCTBO, CTAPOCT U JPYTH CJyYyau Ha rybere Ha Cpe/iCTBa 3a U3/pXKyBakbe

nopaar OKOJIHOCTH HE3aBHCHH Ol HEroBaTa BOJIja.

1.ITouM u fedpuHMparke HAa YOBEKOBUTE MpaBa

Kako pesysnTaT Ha eBoJjyLMjaTa Ha 4YOBeKOBaTa ILieJ 3a CO3JaBalbe Ha XyMaHO W IpaBesHO
ONIITECTBO, BO KO€ YOBEKOT KaK0O CJI060JHO GUTHE Ke T'M OCTBApyBa CBOUTE WHAWBHUJYAJTHU U
KOJIEKTUBHU IIpaBa, CBOjCTBEHH Ha HeroBaTa 40BeKOBa IPUPOJA, Ce M0jaByBa U pa3BHUBa UJejaTa U
KOHLIENITOT HAa YOBEKOBHUTE NpaBa U cJ10604u. Pa3BojHUTE Lie/id HA HJejaTa 3a YOBEKOBUTE NpaBa
W3BUpaaT O MOPAJHUTE NMpaBa U OOBPCKU Mely JIyFeTO KOHW KUBEaT BO €/JHO OIMIITECTBEHO
ypeAyBame, WIM Mely JIyfeTO M MOJUTHYKUTE aBTOPUTETH, OJHOCHO HWHCTUTYLHUHUTE Ha ToOa
ONUITECTBEHO ypeayBame. Ce pa3BUBa [0 CTeleH Jla 6uje chaTeHa KAaKO HAjONIIT CUCTEM Ha
BpeAHOCTH, TpudaTeH oJ HajrojieM 6pOj ApKaBHU ypeLyBama U KYJTYpPH, KaKO LIUBUIM3ALUCKA
npuAoO6MBKa 0J] Pa3BOjOT HA PEJUTUCKUTe, GUI030PCKHTEe U MPABHUTE y4yewa U TEOPUU W,
BOOIIIITO, OJf Pa3BOjOT Ha YOBeKOBaTa MuUcJa. /leHeCc YOBEKOBHTe IpaBa CBOjaTa MpaBHA OCHOBA U
KOHLEMNT ja UMaaT BO MelyHapOJHOTO MpaBo, BO ¢opMa Ha MHUIIAHU IPAaBHU HOPMHU U CTaHZAAP/HY,
KaK0 U peJieBaHTHU HWHCTUTYLUUM KOM ja rapaHTUpaaT M KOHTPOJMpaaT HUBHATa NpPUMEHA U
MOYUTYyBame. THe ce ”YHKOPIOPHUPAHU BO HAllMOHAJHUTE IPaBHU CUCTEMU Ha COBpEMEHUTE IP:KaBH
KOM Tpeba Jla ro rapaHTupaaT U 06e36eyBaaT HUBHOTO IOUMTYBakhe BO CEKOjAHEBHOTO KUBEECH:€
Ha cBouTe rparaHd. [loMMOT 4YOBEKOBU mpaBa U CJ060AHM, KAKO OCHOBEH KOHLENT M Oa3uyeH
MPUHLMII HA COBPEMEHOTO JIeMOKpPATCKO OMIITECTBO, Ce MOjaByBa BeJHAII MO 3aBpLIYBamETO Ha
BTopaTa cBeTcka BojHa co ¢dopMupameTo Ha OpraHusanujata Ha obeJMHEeTUTe HalUuu Bo 1945
ro/IUHA U CO JOHEeCyBamheTO HAa YHUBEp3aJ/lHATA AeKJiapalyja 3a YOBeKOBUTe MpaBa Bo 1948 roauHa.
,CHUTe YOBEYKH CYIITECTBA Cce paraaT cJio60JHU U €THAKBU CIIOpe/] JOCTOMHCTBOTO U NpaBaTa. Tue

ce 06/1apeHH CO pa3yM M CBeCT U Tpeba elHU KOH JPYTH Jia IocTanyBaaT BO JyXOT Ha 6paTcTBOTO"
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Bo YcraBoT Ha PM oBue npaBa 1 cj1060/11 ce UHKOPIOpPHUpaHHU Bo es0T Il OCHOBHU ¢/1060/1U U ITpaBa
Ha YOBEKOT U I'pafaHUHOT BO Koj cmaraaT: 1. [pafaHCKUTe U MOJUTUYKUTE CJI0OOJW U MpaBa 2.
EKOHOMCKHTE, COLIjaJIHUTE U KYJTYPHUTE NpaBa v 3. [apaHuUTe HA OCHOBHUTE CJI060/1U U ITpaBa.
Op npyra cTpaHa, camara Ap:kaBa ce 06Bp3yBa /|eKa, COrJIaCHO OApe01Te Ha Mel'YHAPOAHOTO MPaBo
U CTaHJAp/M, BO CBOETO MPAKTUKYBake Ha BJacTa Ke Ipaju ApKaBHU MHCTUTYLUU KOU Ke ja
rapaHTHpaaT HUMILIeMeHTalMjaTa M 3allTUTAaTa HAa OCHOBHUTE YOBEKOBM MNpaBa U Ca1060/Hy,
0BO3MO3MOXKYBajKM MM Ha CBOWUTe rparfaHu MHCTPYMEHTH U MEeXaHU3MU NpPeKy KOU THe Ke TU
0CTBapyBaaT U Y»KHMBaaT OBHe NpaBa U cjo6oau. Y camute rparany, npeky GopMU Ha 3pYKyBambe
1 dopMHUpare BO IrpalfaHCKU 3/Ipy’KEeHHU]ja, KOU NPeTCTaByBaaT OCHOBHU Cy6jeKTH Ha LUBUJIHOTO
WM TpalfaHCKOTO OMIITECTBO, UMaaT MPaBO U MOXHOCT Jia BJMjaaT U Ja BpIIAT MNPUTUCOK BP3
Jlp>kaBHaTa BJIAaCT 3apaju OCTBapyBamkeTO Ha OCHOBHUTE YOBEKOBU IpaBa U cao6oau. IlocTojaT
noBeke JepuHUpaba Ha YOBEKOBUTe NpaBa. YoBeKOBUTE MpaBa NpeTCcTaByBaaT 36Mp Ha NPUHIMIIU
M HOpMHU CO343JleHU Bp3 OCHOBAa Ha IMPU3HABAHKETO HAa YOBEKOBOTO J[JOCTOMHCTBO KaKo
yHUBep3aJiHa, OCHOBHA 0COOMHA Ha YOBEKOBaTa NMpUpO/ia, KOU MMaaT 3a LieJ obe36eyBame Ha
HUBHOTO MOYUTYBake BO OJJHOCUTE Mely Jyf'eTO BO OMIITECTBOTO U Mery JIyI'eTO U MOJUTUIKUTE
WHCTUTYL MM BO Jp:KaBaTa, a C&€ CO I[eJ1 3alTHUTA U Pa3B0j HAa YOBEKOBOTO JOCTOMHCTBO, C1060/a U
e/lHaKBOCT. ,'JYOBEKOBHTE MpaBa NpeTCTaByBaaT HajBUCOK JOCTpeJ BO Pa3BOjOT Ha BPeJHOCHUOT
crucTeM Ha 4oBeKOT. Tue npeTcTaByBaaT 36Mp Ha XyMaHaTa JMMeH3Uja Ha CUTe MPETXO0JHHU yuerha
(duno3odcky, pesUrHO3HH, MPABHU) U MEPUJO HA JOCTUTHATHOT IMBUJIM3AIMCKU Pa3Boj HA
YOBENITBOTO. BO MOMEHTOT THe MpeTCTaByBaaT HajyHUBep3aJHO (0J CTpaHa Ha HajrojeM 6poj
KYJITYpPH, TEOPUU U JpKaBH) npudaTeH CUCTEM Ha BPeJHOCTH KOj € MHOTY TTOBeKe 0/1 MPOCT 36Up

Ha BpeJJHOCTH Ha COCTaBHUTE /leJI0BU U Pa3BOjHUTE KOMIIOHEHTH "
2. IIpaBo Ha »KUBOTEH CTaHAPApL,

[IpaBOTO Ha KUBOTEH CTAH/AP/J, KOj € COOJIBeTEeH Ha 3/ipaBjeTo U GsiarococTojbara 3a JiyreTo U 3a
HUBHHUTE CEMEjCTBA, BKJIYy4yBajKH XpaHa, 06J1eKa, )KMBeaJMIITE, 3/ipaBCTBEHA 3l THUTA U TOTPEGHU
COLIMjaJIHU YCJIYTH € OCHOBHO YOBEKOBO MpaBo. McmosiHyBawkeTo Ha OBa IMpaBoO MpHUJOHECYBa 3a
3ama3yBaibe Ha YOBEKOBOTO IOCTOMHCTBO BO IPaBa CMUCJIA HA 300POT, 3 HETOBOTO HEUCIIOJIHYBakhe
€ HaBpeZia 3a CaMOTO OMIITEeCTBO. HeNMo4YHMTyBamkeTO HAa MPAaBOTO HA YKMBOTEH CTaHJap/, IO BOJAU
ONMIITECTBOTO KOH €/lHAa HOBa COCTOj0a, KaJie BJaJlee CHPOMAIITHja KOja BOJM KOH omarame Ha

CaMaTa AprKaBa.

HMako cupoMaiitTujaTta ce CMeTa 3a HCTOPHCKA M10jaBa,00/IMIMTe TPEKY KO Taa ce MaHUdecTupa
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JleHec,CTaHyBaaT cé nocsoxeHU. OBaa CJI0’)KeHOCT e pe3yJTaT Ha MHOTY GaKTOPH, BKJIYYUTEJTHO U
MpPOMEHJIMBATA MPUPOJA HAa OAHOCU Mely JiyfeTo, OJJHOCOT Mely ONIITECTBOTO U (paKToOpuTe

IpoLecUTe Ha MPOU3BOJCTBO, U IVIEUIITETO Ha BJAaZUTE U MeI'yHAPOJAHUTE HHCTUTYLIMHU KaKO
CeeTckaTa 6aHka, MefyHapogHUOT MoHeTapeH poHa u O6eJMHEeTHTEe HAIUU HA PA3JIMUHUTE
JIMMeH3UH Ha cupoMalluTHjaTa. KOHIenTOT Ha cHpoMallITHja ce pa3BUJIO CO TEKOT

Ha BpeMeTo. CHpOMaIlTHjaTa, KOja IITO MOPAHO Ce CMETAlle JeKa e eJUHCTBEHO MOBp3aHa Co
MPUXOJIOT, JIEeHeC Ce CMeTa 3a MoBeKkeJMMeH3UOHaJIeH KOHIENT KOjIITO MPOU3JIeTyBa U € TECHO
OBp3aH €O MOJIUTHUKATA, reorpadujaTa, UICTOPHUjaTa, KyJITypaTa U ONIITECTBEHUTE 0CO6eHOCTH. Bo
3eMjHUTe BO pa3B0j, CApPOMAIIITHjaTa e CENPUCYTHA U Ce KApaKTepU3upa CoTrJia/l, HeIoOCTAaTOK Ha 3eMja
Y Cpe/iCTBA 32 XKMBOT, HeeUKACHU MOJIMTUKY Ha Npepacipe/iesioa, HeBpaboTeHOCT, HETUCMEHOCT,

eNnuJieMHUH, HeJIOCTAaTOK O/ 3/[paBCTBEHHU YCJYTH U Bojia 6e36€e/IHa 32 KOHCYMHUpalbe.

Bo pa3BueHHTe 3eMjH, cupoMallTHjaTa ce MaHUdecTUpaH 06JMK HAOMIUTECTBEHA HMCKIy4eHOCT,
3roJieMeHa HeBpabOTEHOCT U HUCKH MpHMama. U Bo o6aTa ciyyau, CApOMalLITHjaTa IOCTOU MOPagu

HEJIOCTATOKOT O/ IPAaBUYHOCT, €/JHAKBOCT, YOBEKOBA 6€30eJHOCT U MUD.
CyupoMalITijaTa 3Hauu OCKyAulla Ha IPUCTAI BO CBETOTHA U300MJIHU MOKHOCTHU. CHpOMAIIIHUTE
He ce CITOCOOHU /1a ja U3MeHaT CBOjaTa CoCToj6a 6UejKu UM Ce YCKpaTEHU CPeICTBATA 32 TAaKBa

CIIOCOGHOCT nopagn HeA0CTATOK O] MOJIMTUIKA cno6o,aa, HEMOXXHOCT Ad y4€CTByBaadT BO IIpOLleCHUTE
Ha JOHeCyBamke OAJIYKH, HEAOCTATOK O] IMYHA CUTYPHOCT, HEMOXKHOCT Aa y4eCTBYBadT BO XKUBOTOT

Ha 3ae/iHMLIATa U U3JI0’KEHOCTAa Ha 3aKaHU 3a OJIPK/IMBa U Mel'yreHepalcKa IPaBUYHOCT.
3.Iloum u geduHUpare Ha CHpOMaLITHjaTa

[TocTojaT pa3/MyHU e pUHULMU 32 CUPOMALITHjaTa U HEj3UHUTE N0jaBHU MaHUecTaluu:
Op ryieHa TOYKA HAa NPUXO/0T,CUpOMalITHjaTa ro AepUHHPA JIULETO KaKO CHPOMAIIHO
aKo, ¥ caMo aKo, HUBOTO Ha HErOBUTE NPUXO/U € IOHUCKO o JepuHUpPaHATAIMHUjaHa
cupomaityja. MHOry 3eMju yTBpAYja IMHUU Ha CUpOMALITHjaTa BO OJHOC Ha IPUXOJOT
3a Jla ro cJjeaT HanpeJOKOT BO HAMaJlyBame Ha paclpoCTPaHETOCTa HA CUPOMAILTHjaTa.

HpeceqHaTa JlI/IHI/Ija Ha CI/IpOMaLHTI/Ija ce IL[e(l)I/IHI/Ipa 0/J1 aClIEeKT Ha TOoa aJIM UMa JOBOJIHO IMPUXO0J 3a

onpeesieHo KOJIMYeCTBO XpaHa. Cnope,q I/I3BeLLITajOT 34 YOBEKOB
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pa3Boj Ha YHAII (M4P) (UNDP Human Development Report, HDR)ozg 1997roauHa,
,CUPOMAILTHjaTa 3HA4YH JieKa Ce YCKPAaTeHU MOXKHOCTUTE U U360POT KOUILTO Ce
HajOCHOBHH 32 YOBEKOBHOT Pa3Boj — Jja Ce BOJU JIOJIT, 3/ipaB, KpeaTHBEH XXUBOT U Jia ce
Y>KMBa BO IPUCTOEH CTaHAAP/ Ha )KUBeeeE, CJ1060/a,J0CTOMHCTBO,CAMOINIOYHUT U MIOYUT
KOH Apyrure.”

WHJeKkcoT 3a YOBEKOBA CHpOMalITHja yrnoTpe6GyBa MOKa3aTeJd 32 HajOCHOBHUTE JUMEH3UHM Ha
6esaTa KyC KUBOT, HEJIOCTaTOK Ha OCHOBHO 0Gpa3oBaHHe MHEJOCTATOK Ha MPUCTAI /0 jaBHU U
NPUBAaTHU CPeACTB3,M CO TOAa Ce IpU3HaBa JeKa 4YOBeKOBaTa CUPOMAlITHja € IoBeKe Of,

CHpoMalITHja Ha MPUXO/H.
3.1./luMeH31M Ha cMpoMallTHjaTa

[lojaBaTa Ha cupoMamTHjaTa ce chaka M HMCKaKYBa Pa3JMYHO BO 3aBHUCHOCT O/ KOHKPETHUOT

€KOHOMCKH, ONIUTECTBEH, KYJTYpPEeH U NOJUTHYKH KOHTEKCT. OiejKu UeKop Hampe,

Ke ce obujieMe cera Jia r'u moBp3eMe 360pOBUTE COAPKAaHHU BO Pa3JIUYHU JePUHULIMU 33
cupoMallTujaTa (Ha np. npaB/a, paHJAUBOCT, JOCTOMHCTBO, CUTYPHOCT, MOXHOCTH, UTH.)

CO MpalliabaTa 0/ PeaTHUOT XKUBOT, LITO 6M ITOMOTrHAJIO BO 06jaCHYBambeTO Ha Pa3JIMYHUTE
JIMMEeH3WH Ha CHpOMalllTHjaTa.

CkpaTyBatbe IPHUCTAI 10 3€Mja, [IyMH, BO/Ia, KAKO Ha MPUMED, BO PypPaHUTE

06J1aCTH, AP*KaBHUTE 3aKOHHU 3a IYMHW HE MY O03BOJIyBa HaA JIOKAJIHOTO HACeJIEHHEe Oa an6Hpa

XpaHa U CTOYHA XpaHa, KOULITO CO MPaBO UM MpHIaraart. Bo yp6aHUOT KOHTEKCT, PafioT

I'Yd CaKa pypaJIHUTE MUTPAHTH 3a paboTa, HO He ITpe3eMa OJATr0OBOPHOCT Ia UM 06e30e/1H KU-
BeaJIMILTE, 33/J0BOJIyBatbe Ha 3[paBCTBEHUTE U 06PAa30BHUTE MOTPeOH, TYPKajKU I'H, Ha TOj
Ha4MH, MOA/1a60K0 BO COCT0j6a HAa PaHJUBOCT Ha MPHUCTAIOT Ha 3aeIHULIUTE U IPYIUTE 10
NPUPOJHUTE PECYPCH, KOULITO Ce O/ OTPOMHO 3HA4Y€Hh€e 32 HUBHATA er3UCTEHIIMja U CIIope[,
TOA 32 HUBHOTO YOBEKOBO IIPaBO Jd XXUBeaT JOCTOUHCTBEHO.

yCKpaTYBaI-be Ha XpaHa, o6pa303aHHe, 3/1paB »KUBOT U )XMBEaJUIITE, KAKO Ha
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npuMep, KOMeplLiMjaJl3alyjaTa Ha BOJATa, eJIeKTpUYHATA eHepryja, yYuJIrIITaTa U 60JJHUYKUTE
YCJIYTH TY KpeBa [ieHUTE Ha OCHOBHHUTE YCJIYTH BOH JJOCETOT HAa CHPOMAIIHUTE, IPUHYAYBajKU

' Jarv npoJgaBaaT HUBHUTE OCKYAHHU CPEACTBA U 1d UMAAT HEYOBEYHaA EFSI/ICTEHL[I/Ija, KOjElIlITO Ha

KpajoT UM ro o/j3eMa NpaBoTo Ja >K1UBear.

3.2.301ITO ONCTOjyBa CHpOMallTHjaTa

BnaguTe Ha ceBepHUTE JIp>KaBU, KOUIITO IO KOHTPOJIMpaaT yIpaByBambeTO CO CBETCKATa
€KOHOMH]a, Ce 33JJ0BOJIHU CO TOJIEPUPAETO U OJP>KYBAETO HA TProBUjaTa U PUHAHCHUCKHUTE
CTPYKTYPH KOUIITO IO KOHI[EHTPUPAAT 60raTCTBOTO BO HHAYCTPHUjATU3UPAHUOT CBET U TU
HCKJIyYyBaaT HajCHpOMallHUTe 3eMjU U Jiyfe ja UMaaT yZeJl BO IJI06aJHUOT POCHEPUTET,
IITO pe3yJITHPaA CO HeeTHAKBOCT Mel'y HapouTe oJ; CeBepoT U JyroT. MHOTY MHTepecHO

€ Toa LITO U BO Pa3BUEHUTE U BO 3eMjUTe BO PA3BOj IOCTOU CE MOT0JIEM ja3 Mel'y 60raTUTe
Haj6oratute 5% o jiyfeTo Bo CBEeTOT MMaaT 3a 114 naTu noroJeMu NpUxoAu Bo ciopezda

co oHMe Ha HajcupoMaiiHuTe 5%. [IpuxoauTe Ha 25-Te MUIMOHU HajboraTd AMepUKaHIU ce

e/IHAaKBU Ha 30MPOT HA IPUXOJIUTE HA PEYUCH 2 MUJIHjap/I1 HajCUPOMAIIHU JIy'e BO CBETOT.

ﬂeHeC, YE€TBPTHUHA 0] Jny‘ETO BO CBETOT XXHMB€aT BO TELIKa 6eaa " Ce OTPaHWY€HH HA MAPTrUHUTE Ha

ONIITECTBOTO.
3AKJIY4YOK

[IpaBOTO Ha *KMBOTEH CTAHAAP/ COOJBETEH Ha 3/IpaBjeTo U 6J1arococTojoaTa 3a HEro U 3a HETOBOTO
CEMEjCTBO, BKJIYYYBAjKHM XpaHa, 00JIeKa, >KMBEAJIMIITe, 3JpPaBCTBEHA 3alITUTA M INOTPEOHHU
COLMjaJIHM YCJAYTH € 3arapaHTHUPaHO YOBEKOBO mpaBo. OBa mpaBO € MOTEHIUPAHO BO
YHuBep3a/sHaTa JleKjJapalyja 3a YOBEKOBH MpaBa BO 4WwieHOT 25. 3a Z1a MOXe Jia ce OCTBapH OBa
NpaBo NMOTPEGHO € Jla ce pa3BHe OMIITECTBEHATA CBECT KAKO Kaj CAMOTO OMIITECTBO TaKa U Kaj CEKOj
noeauHel. Hue umamMe MopaJiHO IpaBo U I0/DKHOCT Jia 10/1aieMe paka OHaMy Kajie Toa € MOTPe6HO.

Toa He cMee Aa Ce 3aHeMapH 110 HI/IKOja LneHa.

Ke ro mocraBruMe mpamameTo JJajJd MOXKEMe /ia BJMjaeMe Ha CUpPOMalITHjaTa Koja BO OJIpeJleHH

A€eJIOBH 0] CBETOT 3€Ma Ce I1I0IroJieMHU pa3MepH? Ce pa36Hpa JA€eKa MOXe /Ja ce BJII/Ijae.
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JlOKOJIKy €KOHOMCKO BHCOKO-Pa3BHUEHHUTE 3eMjU BO CBETOT KaKo IITO e Ha mpuMmep CAJl uau
Haj6oraTuTe Jyre ce OTKaXkaT CaMo JieJl O/l CBOjOT KallMTa/l ¥ T'o MpeHaco4yaT KOH pelllaBamke Ha

npo6JeMHUTe Ha CUPOMALIHUTE HacesleHHja, Ke UMa BUAJIMBY IPOMEHHU.

duHaHCHMpakeTO Ha UCKOPeHYBalkeTO Ha CHpoMallTHjaTa 6M OGMJI0 MHOTY MOJIECHO JOKOJIKY
Mel'YHapOJIHUTEe UHCTUTYLIMU Kako CBeTckaTa 6aHKa, MefyHapoAHUOT MOHeTapeH GpOH/I U BJIAAUTE
Ha 3eMjuTe o OECD BcymHoCT 64 o/1y4uJie Jla T OTIUIIAT HOCTOEYKUTE OJITOBU 32 KOHKPETHUTE
00BPCKHM Ha BJIQJIUTE, CO LieJ a T KaHaJM3upaaT THe GUHAHCUCKU CPe/ICTBa KOH UCKOPEHYBambe
Ha cHpoMallTHjaTa BpP3 OCHOBAa Ha JIOKAJHUTEe ONIITEeCTBeHU Oapama. [IpolleHeTHOT TPOLIOK
JIOTIOJIHUTEJIHO OM ce HaMaJiMJ JOKOJIKYy COOJBETHHTe 3eMjU pellaT JAa Npe3eMaT paJUKaIHU
pedopmMu Bo obJiacTa Ha pacnpeziesiba HA 60raTCTBOTO M PECYPCUTE U JJOKOJIKY OJI/IydaT Ja AafaT

IIPUOPHUTET Ha TPOLIEHETO 3a pa3B0oj, HAMECTO Ha pacXoAuTe 3a Of0paHau CJAUYHO.
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BECOMING SOCIAL: HUMAN RIGHTS IN THE AGE OF SOCIAL MEDIA

Alexander Johnson

Introduction

Social media has taken hold of global audiences since it emerged at the end of the 20th
century in a way that no other media platforms have previously done. The introduction of
Myspace in 2001 marked a significant shift in the media landscape, as users now were able
to control their own media markets, creating the first type of mass social media that would
later go on to include “microblogs” such as Twitter 1. In the years following, several high
profile social media platforms have spread worldwide, including Facebook, Twitter,
Instagram, Snapchat, WhatsApp, Tumblr, and LinkedIn, among others. These platforms
provide ways for users to share and create experiences and are avenues for discussions to

happen.

These platforms are channels for information exchanges between users and sources both
within and outside their native countries; citizens in Macedonia are no longer bound to just
their local and national media outlets. Instead, with social media, users have access to global
networks of communication in the form of media companies (i.e. CNN, BBC) and other
individuals. This rapid spread of information in the age of social media can be seen as a

consequence of continued globalization, and its effects are being seen in Macedonia today.

As recently as 2014, over one third of Macedonian citizens are active on social networks 2.
With a total population estimated to be just over 2,075,000 3, this would mean that over
690,000 citizens participate in at least one social media network. A study in 2011 places the
number of active users on Facebook alone to be just shy of 709,000 4. As new networks are
introduced, and the concept of social media becomes more regular, this number is likely to
increase. The most used social media networks in Macedonia stand at a mix of globally

recognized sites, as well as sites that are more specific to the Balkan region °.

Human Rights in the Age of Social Media
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Modern social media platforms have transformed the way in which information pertaining
to human rights issues, violations, and advocacy are being addressed. Citizens of Macedonia
no longer must wait for their traditional media sources to report on issues; those who
witness transgressions, especially ones that violate the fundamental definitions of human
rights, can easily post photos and captions online that spread throughout the online
community. When these posts are shared online, the diffusion of information can become

rapid, superseding that of traditional media sources, such as television, print, and radio.

Three primary social media platforms have been fundamental in changing the way human
rights issues are dealt with in Macedonia: Facebook, Twitter, and YouTube. All three of these
sites are within the top ten most used social media networks in the country ¢, and each of
these platforms has their own affordances that make them unique and useful in changing the

media landscape of the country.

Facebook is far and away the most prolific social media platform worldwide; with over 2.2.
billion active users, it surpasses the next most used social media platform, YouTube, by over
700 million users 7. Twitter sits much lower on the list at 330 million active users across the
globe 8. The widespread usage of Facebook gives users a much wider audience than that of
any other network, which is one reason social media campaigns on Facebook can be more
successful. Although Twitter may lack in the number of users worldwide, they make up for
it with a brand built on instantly sharing concise information; media outlets and individuals
alike are able to share brief tidbits of information rapidly, and the act of “retweeting” diffuses

the information just as quickly.

While Twitter and Facebook are able to host a variety of media types on their
platforms (i.e. text, photos, videos), YouTube is unique in that it is built specifically to host
video content. This content cannot be shared with an individual’s network in the same way
Facebook and Twitter, but unlike other platforms, YouTube does not require an account to
view most content on the site. Although there are privacy restrictions, videos are generally

made public to attract viewers.

This was the case in October of 2010, when YouTube served as the central platform

for exposing a corruption scandal within the Macedonian government. The video clip,
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anonymously published to the site, allegedly showed former president Branko Crvenkovski
paying 500,000 euros on a “PR strategy aimed at destabilizing the government in 2008 led
by the opposing party” °. The clip quickly made the rounds on social media, leading to

outrage within the country and neighboring Baltic countries.

Without YouTube, the publication of a video like this would be incredibly difficult, if
not impossible, to spread across the country. Television networks would be the most viable
option for sharing this information, and even then, it is extremely limited in who has access
to a television at the time in which the information is broadcasted. Traditional print and
radio networks could only describe the information in the video, limiting its effects.
Perceiving information visually, especially in a video-based format, gives a stronger
connection to the information 10, Those who see this video, rather than hear or read a

description of it, would be more convicted to share it among their social networks.

The current media environment in Macedonia only promotes the use of social media
platforms as a way to spread information. In 2018, Macedonia ranks as the 109t most free
nation in the world for journalists, meaning that in Norway, the number 1 country on the
index, journalists enjoy the most freedom 11. Macedonia ranks as one of the lowest in the
Baltics, second only to Bulgaria. Although its rankings have improved since the VMRO-
DPMNE, the primary right-winged political party of Macedonia, was voted out in 2017, its

current ranking still reflects the chaotic state that journalists must work in.

Issues of censorship and media dishonestly have been prevalent in Macedonia for
decades, and the country is still marred by these controversies. It is in this current state that
social media platforms have become a new type of news outlet, with stories being generated
by those typically unaffiliated with the media sector. Although the government has tried to
extend its tendencies to censor unflattering information on social media, it is much more
difficult to censor individual accounts, especially when they can be anonymous and can be

remade under different usernames.

In June of 2011, reports broke on Twitter and small news sites that Macedonian police
had beaten a young boy to death after the VMRO-DPMNE announced it had won the election

earlier that day 12. Major news outlets did not report on the story until hours after it broke

25




online. In the days following the beating, outcry and passionate responses increased online,

making the story a trending topic on talk shows worldwide 13.

Protest broke out across the nation, specifically in Skopje, all sparked by a singular
tweet. One of the primary tools used to organize these protests was Facebook 14, used for its
ability to reach the widest audience of any social media platform within Macedonia. The
ability to organize a widespread protest in Skopje, paired with the fact that it avoided being
censored by the government, proves that social media is changing the landscape of human
rights awareness within the country. Although some accounts and pages were shut down by
the Ministry of the Interior 15, Facebook and Twitter ultimately assisted the overall success

of the protests.

Drawing Comparisons and Moving Forward

In terms of rates of media usage and media literacy, Macedonia is behind that of more
traditionally developed countries. Even with a global average of 42% media penetration,
Macedonia falls behind most of the main social media consumers worldwide, including the
United States (71%), the United Kingdom (66%), and Turkey (63%) 16. General trends seen
in these countries where social media is more widely used can be tentatively applied to
Macedonia in order be cautious and prepared for what increased social media usage may

look like in Macedonia.

The benefits of an increasingly media literate society outweigh the less than stellar
side effects. High levels of media usage could be potentially beneficial, especially if there are
continued cases of human rights violations and police brutality, provided that the
government allows for a free and open media market. The political scene of 2018 in the
United States has been partially characterized by a disproportionately high number of cases
in which police are called on black citizens for doing activities that are mundane in nature,

such as having a family barbecue at a park 17, selling water 18, and sitting within a Starbucks

19,
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Increased social media usage allows for more people to see these captured moments
of racially charged discrimination, and often lead to public outcry. Hashtags started by
activists on Twitter become trending across the country and those who instigated the
racially charged incidents have often faced considerable backlash 20, Conversations are

started, and progress can be made by passing policies and increasing education.

However, this use of social media is not immune from negative side effects as well.
The creation and distribution of false news, which is purposefully sensationalized to attract
viewers and sway political opinions, can drastically harm the media landscape and those
who fall victim to it. Macedonia is no stranger to the creation of deliberately false news;
rather, it houses an incredible amount of the false news generated during and after the 2016
U.S. presidential election 21. Across the world in India, reports have been released citing
multiple instances where the spreading of false news about specific people being child
kidnappers led to multiple people being stoned to death 22. As more people gain access to
credible and reliable information, they also gain access to a world of information which is

unfounded and dangerous.

In the coming years, it will be the responsibility of the Macedonian government to
ensure social media is being used responsibly by its citizens. The general blasé attitude
displayed by the mayor of Vales when asked about his citizens’ role in swaying the 2016 U.S.
presidential election 23 is concerning; it is also a stark reminder that Macedonia’s own
elections and public affairs can become the target of these social media crusades in the future
if it is not adequately addressed. This does not, however, constitute a rise in state-owned
media; rather, Macedonia must find a balance between allowing their citizens to exercise

free control of their media, while also ensuring that media is used responsibly and safely.

Conclusion

As Macedonia continues to develop into a modern nation, so will the media habits of its
citizens. The continued usage of social media platforms in the country has built a network

between the state, its citizens, and varying news outlets that expediate the exchange of
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information. Access to information that extends far beyond the physical borders of

Macedonia open a world of global news and opinions that modernize the nation.

Social media affords the ability to shine light on human rights offenses much faster than
traditional news media can. A singular tweet, post, or video can spark a discussion that in
turn create visible action in society, leading to protests, investigations, and policy changes.
Macedonia saw this happen on two separate occasions, and as the country continues to
advance towards being a more globally minded nation, social media will continue to progress

in the same way.

It is then the responsibility of the government to ensure that it listens to its citizens via these
social media networks and responds appropriately and in a timely manner when human
rights violations are brought to the attention of the public. Citizens should recognize these
networks as being something more than just a place to share life updates and humorous
photos; rather, these social media sites can be used as platforms to create visible change
within society, an important quality both the Macedonian government and its citizens should

quickly realize.
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THE EFFECT OF INTERSECTIONAL MARGINALIZATION AND
DISCRIMINATION ON HUMAN RIGHTS IN HEALTHCARE

Halle Thannickal,
University of Michigan 2020

Introduction: Existing Macedonian Legislature Regarding Human Rights in Healthcare

At its separation from the Socialist Federal Republic of Yugoslavia, Macedonia underwent a
period of extensive legal reform, including the implementation of notable healthcare
legislation [1]. Thereafter, the government continued to affirm the right to health in its laws
by including various protections for patient rights, health insurance, and mental health
provisions. Articles 33 and 38 outline the responsibilities of health care institutions and
health care workers, respectively, including both patient rights and mechanisms for

protecting patient rights [3].

The primary focus of existing Macedonian healthcare legislation is patient rights, but these
rights are encompassed by the broader and less defined category of human rights. Patient
rights refer to clear, written policy that all personnel agree to by license or contract upon
employment. These rights may include patient access to their health information or patient
volition to refuse treatment. These procedures that are central to care and can clearly be
outlined, but peripheral solutions to peripheral issues are more difficult to implement and
enforce. In other words, one of the barriers of advancing human rights in healthcare is the
inability to clearly articulate where these rights are violated and how to combat these
violations with legislation, if at all possible. Human rights are violated in more abstruse ways,
such as in the quality of the care given, which can more easily be concealed due to its

immeasurable nature.

Human rights are touched on through Macedonia’s adoption of international standards such
as the “Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment” or “the International Convention on the Elimination of All Forms of

Discrimination against Women” [1]. Thus, human rights are beginning to be covered in
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Macedonian legislature through its overlap with patient rights and international standards,

however, there are still human rights issues that have yet to be addressed.

Marginalization of Minorities and Defining Intersectionality

Historically, minorities tend to be marginalized in society and resultantly mistreated
when receiving health care. Before explicating the concept of intersectionality, it is crucial to
first recognize the ways that various minorities are marginalized. Groups can be oppressed
based on being a minority of ethnicity, sexual orientation, gender identity, occupation, and

more. For the sake of brevity, a few of the most prevalent minorities will be discussed.

Marginalization on the basis of ethnicity is a theme many societies, but in Macedonia,
the neglect of Roma people is perhaps the most pertinent example. Roma suffer from
marginalization in several respects, notably characterized by high rates of poverty and
unemployment [2]. These economic factors not only stem from social issues, but also cause
social issues and enforce disparities. In other words, the lack of employment opportunities
available to Roma people may be limited to due discrimination by employers, and an
unemployed-status would make it more difficult for Roma to obtain health insurance, obtain
pharmaceutical treatments or vaccinations, or purchase nutritious foods. These factors
compound to yield numerous health concerns, demonstrated in the Roma populations’
higher infant mortality rates, shorter life expectancy, and low height, weight, and body mass

index compared to their Macedonian counterparts [2].

Other traditionally marginalized groups are sexual and gender minorities (SGM) as well as
transgender individuals. Similarly to Roma, SGM and transgender people can find it difficult
to obtain employment due to prejudice [4]. Thus, these groups are disproportionately
involved in sex work, a field categorized by violence, disease, and mental health epidemics
[4]. SGM and transgender people are also uniquely exposed to health issues related to
sexually transmitted diseases and various forms of cancer, such as cervical, vaginal, and
penile [5]. These issues are compounded by these patients’ tendency to conceal factors such
as sexual history or profession from their physicians out of fear of discrimination or harsh

treatment. Additionally, SGM people face the hurdle of not having same-sex marriage
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recognized in Macedonia, which means that same-sex couples do not receive the health

insurance benefits that opposite-sex couples do.

A common theme among these minorities of ethnicity (Roma), gender and sexuality (gay,
lesbian, bisexual, and transgender persons), and occupation (sex work) is their low
socioeconomic status (SES). A low SES makes it exponentially more difficult to maintain
optimal health due to a lack of health care, treatments, pharmaceuticals, nutritious foods,
and more. Additionally, a low SES culminated with preexisting discrimination in health care

yields worse health outcomes, creating inveterate health care disparities in the population.

Intersectionality is the concept of multiple identities intersecting to give each individual a
unique experience engaging in society. Thus, the quality of each individual’s healthcare is
dependent on their specific intersecting identities, and this can be problematic if a person
has multiple identities that are traditionally prejudiced against in healthcare.
Intersectionality amplifies the effects of marginalization and discrimination within

healthcare institutions.

Various identities intertwine and have potential to put individuals under multiple layers of
oppression. Consequently, the solution lies in the task of untangling the discrimination,
seeing each facet clearly, and combatting it with antagonistic policies to keep healthcare

institutions accountable.

The Effects of Intersectionality in Healthcare

As previously discussed, one effect of minority discrimination is the difficulty of finding
employment. Resultantly, minorities are pushed into low-wage work, poverty, or
occasionally high-risk work. There is a disproportionate rate of ethnic and sexual orientation
minorities in sex work, a field that often entails sexual or physical violence, high risk of
sexually transmitted disease contraction, and high stress levels [4]. All of these health issues
demand medical attention, yet ironically, these people are unable to obtain proper
healthcare, if any healthcare at all, due to discrimination. The effects of discrimination

appearing within patients may include their fear of obtaining care or fear of incarceration
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due to sharing relevant health information relating to sex work, an illegal form of work in
Macedonia [6]. The effects of discrimination appearing within healthcare staff may include

the denial of a patient’s health insurance or harsh treatment by healthcare staff.

There is a funnel of minority discrimination that leads to health care disparities, and it begins
with discrimination that increases the number of individuals with a low SES. In addition to
escalating health issues, low SES and marginalizing intersectionality put more individuals
into poverty or high-risk work, leading them into a perpetual cycle of harm. They first face
discrimination that then makes it difficult to obtain health insurance, and if they receive care
after a dispute, their care has been delayed. A delay in obtaining care could potentially mean
that a patient was neglected preventive care measures, leaving them with irreversible or
chronic health conditions. The terminality of their conditions would cause healthcare
providers to revert to palliative care methods as a desperate last attempt, enforcing the

notion that these intersectional minorities are second-class civilians in society.

Intersectional minority status breeds a culmination of physical and mental health issues that
contribute to a “double whammy” effect, where these health issues not only exist, but persist,
given the current structure that creates inveterate health care disparities in healthcare
institutions. For example, a transgender Roma sex worker would experience numerous
difficulties in obtaining healthcare and could potentially face a new set of obstacles when
finally stepping into a health care institution. Therefore, this individual’s intersectionality
makes it extremely difficult to maintain their health and wellbeing and also serves to enforce

health disparities in their respective identities.

Legislative Propositions for Advancing Human Rights in Macedonian Healthcare

The issue of intersectional marginalization and discrimination in healthcare is clearly
complex and perplexing. Since this issue is multifaceted, policy makers can begin to point to
legislative direction by first entangling the diverse ways patients are oppressed. However,

solutions that come from different angles of the issue vary in practicality and difficulty.
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Since the overarching issue of low SES is an agent of diminished health, policy makers can
trace this phenomenon backwards to identity solutions. In the case of Roma or other ethnic
minorities, obtaining health insurance is a focal issue. Many Roma lack healthcare due to
their lack of identification documents and citizenship status. The first Citizenship Law in
1991 left many Roma without citizenship status, identification, and therefore health care [2].
Administrative measures to help Roma obtain identification documents or citizenship could
help them obtain health insurance and healthcare. Rather casting Roma out as a homogenous
minority and worsening their marginalization, it would be more beneficial to work at the

root of the problem, which is addressing Roma'’s structural socioeconomic challenges [2].

A potential solution for similarly helping SGM obtain health insurance and health care is
Macedonia’s recognition of same-sex marriage and adoption of family insurance policies. Sex
workers may neglect to seek healthcare due to fear of incarceration since sex work and
prostitution is illegal in Macedonia. Since all citizens have the right to health in the republic,
a potential solution for granting sex workers health care is a pardon in appropriate or
emergency circumstances. The right to a social worker or other guidance to explore options

for employment may be a way to divert individuals from entering sex work.

Under the name of a republic and the Macedonian Constitution, all citizens have been
granted the right to health regardless of identity or minority status [7]. Thus, more specific
policies in appropriate institutions need to be established to accomplish the goal of equality
and health of the nation. To improve the overall population’s health, it is vital to avoid the
“double whammy” of contracting health problems and then being discouraged from seeking

care, which instills health disparities in the population.

The last and least concrete legislative proposition is policy to keep healthcare institutions
accountable for discrimination and policy that encourages personnel to examine existing
biases towards minorities. In these statutes, the authors should aim for specificity of

discrimination and explicate the manifestations of discrimination.

Human rights issues grow and change as nations do, and a continuous aim to eliminate
intersectional marginalization and discrimination is essential for creating a just and fair

nation. To achieve the goal of all human beings having equal opportunities to achieve optimal
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wellbeing, the government must strive to understand marginalization and discrimination as

it continues to develop.
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